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ISSUE
Does a conviction for distributing a controlled substance analogue 
require the government to prove that the defendant knew he was 
selling a controlled substance analogue?

FACTS
On January 10, 2013, a jury in the United States District Court for 
the Western District of Virginia convicted petitioner Stephen D. 
McFadden of distribution and conspiracy to distribute controlled 
substance analogues in violation of the Controlled Substance 
Analogue Enforcement Act of 1986 (Analogue Act). 

In 2007 McFadden started a business buying overstocked items 
and reselling them on the Internet. In early 2011 he decided to 
start selling products commonly known as “bath salts.” Prior to 
selling these products, McFadden attempted to investigate whether 
they were legal. He decided they were not illegal after he reviewed 
the Drug Enforcement Agency’s (DEA) website and noticed that 
they were not listed as controlled substances. However, he did not 
investigate whether they were prohibited under the Analogue Act 
because he was unaware of that statute. “Bath salts” is the street 
name for a number of synthetic stimulants sold in a crystalline 
form that are frequently used to create a recreational high. 
Although the packages are usually marked “not intended for human 
consumption,” users generally swallow, snort, smoke, or inject these 
substances to create the desired effect.

In July 2011, a DEA task force started investigating the use and 
distribution of bath salts in the area of Charlottesville, Virginia. 
Confidential informants purchased bath salts on two occasions 
from a video rental store owned by Lois McDaniel. Forensic 

testing determined that these bath salts contained 3,4-methylene-
dioxypyrovalerone (MDPV) and 3,4-methylene-dioxymethcathinone 
(MDMC). A subsequent search of the store recovered other 
bath salts containing a combination of MDPV, MDMC, and 
methylethylcathinone (4-MEC). McDaniel informed the DEA that 
McFadden supplied the materials. She agreed to cooperate with the 
investigation by recording telephone calls to McFadden ordering 
more of these products.

During the course of the investigation, DEA investigators purchased 
bath salts from McFadden on five separate occasions between 
2011 and 2012 with the assistance of McDaniel. The first two 
purchases contained a mixture of MDPV, MDMC, and 4-MEC. After 
these initial purchases, the DEA classified MDPV and MDMC as 
schedule I controlled substances pursuant to the DEA’s emergency 
temporary scheduling powers. Investigators subsequently attempted 
to purchase MDPV and MDMC from McFadden, but he refused to 
sell these two specific substances because they were now illegal. 
Investigators then purchased three more batches of chemicals 
from McFadden, each containing 4-MEC, but no MDPV or MDMC. 
There was no evidence that McFadden ever possessed or sold any 
substance while it was classified as a controlled substance. 

McFadden sold his products to McDaniel for approximately $425 per 
ounce. They were marketed under the names “Speed,” “No Speed,” 
“The New Up,” and “Hardball.” In the recorded calls with McDaniel, 
McFadden stated that one of his products was “the replacement 
for the MDPV,” which had recently been listed as a controlled 
substance. McFadden also described which of his products was the 
“most powerful” and “intense,” comparing his products to cocaine 
and methamphetamine. 

McFadden v. United States
Docket No. 14-378

Argument Date: April 21, 2015
From: The Fourth Circuit

by Alan Raphael and Brendan Kottenstette
Loyola University Chicago School of Law, Chicago, IL

CASE AT A GLANCE 
Stephen D. McFadden was convicted in a jury trial of distributing synthetic stimulants commonly known 
as “bath salts” in violation of the Controlled Substance Analogue Enforcement Act of 1986. The trial 
court rejected McFadden’s proposed jury instruction that the government had to prove he knew that the 
substances constituted an analogue under the statute. The United States Court of Appeals for the Fourth 
Circuit affirmed, following its precedent. The Supreme Court will determine what mens rea is required for a 
conviction under the Analogue Act.

C R I M I N A L  L AW

Does a Conviction Under the Controlled Substance Analogue Enforcement Act  
Require Proof That a Defendant Knew the Substance Was Prohibited by Law?
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Officers arrested McFadden in February 2012 and executed a search 
warrant of his business. The search recovered several products 
labeled bath salts, each containing 4-MEC. He was indicted by a 
grand jury and charged with one count of conspiracy to distribute 
controlled substance analogues in violation of 21 U.S.C. § 841(a)
(1) and § 846 and eight counts of distributing controlled substance 
analogues in violation of 21 U.S.C. § 841(a)(1).

Under the Analogue Act, substances substantially similar 
to a controlled substance in both chemical structure and 
pharmacological effects are considered analogues and legally 
treated as schedule I controlled substances if intended for human 
consumption. 21 U.S.C. § 802(32)(A) and § 813. The distribution  
of controlled substance analogues is criminalized under the  
general provisions of the Controlled Substances Act (CSA).  
21 U.S.C. § 841(a)(1).

Prior to trial, McFadden submitted a proposed jury instruction 
stating that a conviction under the Analogue Act required the 
government “to prove that he knew, had a strong suspicion, or 
deliberately avoided knowledge that the [substances at issue] 
possessed the characteristics of controlled substance analogues.” 
The court rejected this instruction, instead giving its own 
instruction that required the jury to find “that the chemical 
structure of the mixture or substance is substantially similar to 
the chemical structure of a controlled substance,” but not that the 
defendant knew of this fact.

The four-day jury trial focused on whether the bath salts met 
the criteria of controlled substance analogues. The government 
called an expert chemist who testified that 4-MEC and MDPV 
were each substantially similar to methcathinone, a schedule 
I controlled substance. A drug science specialist testified as an 
expert in pharmacology that 4-MEC and MDPV would each have 
a pharmacological effect on the central nervous system similar 
to methcathinone and ecstasy. The jury convicted McFadden on 
all counts on January 10, 2013, and the judge imposed a below-
guidelines sentence of 33 months of imprisonment followed by 30 
months of supervised release.

On appeal to the Fourth Circuit, McFadden raised several 
arguments. He argued that the Analogue Act was unconstitutionally 
vague as applied to him, that the evidence was insufficient to 
support the verdict, that the court erred in admitting certain 
evidence, and that the court incorrectly instructed the jury on the 
elements of an Analogue Act violation.

The jury instructions were erroneous, he contended, insofar as they 
did not require the government to prove that he knew that the bath 
salts he was selling constituted controlled substance analogues 
under the Analogue Act. Recognizing that this last argument was 
contrary to the Fourth Circuit’s holding in United States v. Klecker, 
348 F.3d 69 (4th Cir. 2003), McFadden argued that the court should 
reverse Klecker as inconsistent with the Supreme Court’s decision 
in United States v. Staples, 511 U.S. 600 (1994) (holding that the 
government bears the burden of proving the defendant knew all the 
facts that make the conduct illegal). The government asserted that, 
as applied to the Analogue Act, Staples only requires proof that the 
defendant knew he was distributing 4-MEC and MDPV, reasoning 

that the Analogue Act puts the defendant on notice that 4-MEC and 
MDPV are illegal as analogues of the schedule I controlled substance 
methcathinone.

The Fourth Circuit affirmed the conviction, rejecting each of 
McFadden’s arguments. Relying specifically on Klecker, the court 
concluded that the only mens rea required by the Analogue Act 
concerning the nature of the substance is that the defendant 
intended the substances to be consumed by humans. Noting that 
“ignorance of the law is no excuse,” the court concluded that a 
violation of the Analogue Act occurs even if the defendant lacks 
actual notice that the substance at issue could be a controlled 
substance analogue. The appellate court acknowledged but 
dismissed contrary authority from the Seventh Circuit in United 
States v. Turcotte, 405 F.3d 515 (7th Cir. 2005), which held that a 
conviction under the Analogue Act requires proof that the defendant 
knew the substances at issue qualified as controlled substance 
analogues.

In seeking review by the United States Supreme Court, McFadden 
abandoned all his arguments except that the jury instruction 
was erroneous. The Supreme Court granted the writ of certiorari 
to decide whether the Fourth Circuit erred by holding that the 
Analogue Act does not require proof that a defendant knew the 
substance at issue met the criteria of a controlled substance 
analogue.

CASE ANALYSIS
The knowing or intentional manufacture or distribution of drugs 
listed as a “controlled substance” under the Controlled Substances 
Act (CSA), 21 U.S.C. § 841(a), are crimes under federal law. This 
statute defines a controlled substance as any chemical listed on 
one of the schedules of drugs classified by the statute. Drugs are 
scheduled by the attorney general through notice-and-comment 
rulemaking. 21 U.S.C. §§ 802(6), 811-12. In addition, under the 
Comprehensive Crime Control Act of 1984, the attorney general has 
emergency authority to schedule new drugs as controlled substances 
on an expedited basis whenever doing so “is necessary to avoid 
an imminent hazard to the public safety.” 21 U.S.C. § 811(h)(1). 
This emergency temporary scheduling power allows the attorney 
general to bypass the lengthy rulemaking procedures, requiring only 
publication in the Federal Register with 30 days’ notice. The process 
is not subject to judicial review and temporary scheduling is valid 
for up to three years, including an optional extension of one year. 21 
U.S.C. § 811(h)(1).

In 1986 Congress enacted the Analogue Act in response to a growing 
trend of underground chemists developing “designer drugs” to 
circumvent the restrictions placed on the illegal sale of drugs under 
the CSA. The purpose of the Analogue Act is to counteract the 
emergence of designer drugs by creating criminal penalties for the 
manufacture and distribution of drugs that are slightly modified 
versions of drugs classified as scheduled controlled substances by 
the attorney general under the CSA.

The Analogue Act does not directly criminalize any conduct. Rather, 
it defines what qualifies as a controlled substance analogue, 21 
U.S.C. § 802(32)(A), and declares that a “controlled substance 



PREVIEW of United States Supreme Court Cases246

analogue shall, to the extent intended for human consumption, be 
treated, for the purposes of any federal law as a controlled substance 
in schedule I,” 21 U.S.C. § 813. Under this statutory framework, 
criminal liability for the distribution of controlled substance 
analogues is imposed through the general provisions of the CSA, 18 
U.S.C. § 841(a). The Analogue Act defines a controlled substance 
analogue as a substance: 

(i) the chemical structure of which is substantially similar 
to the chemical structure of a controlled substance in 
schedule I or II; 

(ii) which has a stimulant, depressant, or hallucinogenic 
effect on the central nervous system that is substantially 
similar to or greater than the stimulant, depressant, or 
hallucinogenic effect on the central nervous system of a 
controlled substance in schedule I or II; or

(iii) with respect to a particular person, which such person 
represents or intends to have a stimulant, depressant, or 
hallucinogenic effect on the central nervous system that 
is substantially similar to or greater than the stimulant, 
depressant, or hallucinogenic effect on the central nervous 
system of a controlled substance in schedule I or II.

21 U.S.C. § 802(32)(A).

By design, the Analogue Act does not contain a list of prohibited 
substances. Rather, the question whether any specific substance 
constitutes an analogue is determined on a case-by-case basis 
by the jury. Thus, an individual cannot conclusively know prior to 
prosecution and trial whether a particular substance is criminalized 
because only a jury can determine that a substance is an analogue 
of a controlled substance.

The mens rea requirement under the CSA, that a defendant 
“knowingly or intentionally” distribute the analogue, is applicable 
in prosecutions for violating the Analogue Act. In prosecutions 
involving a scheduled controlled substance, this requires the 
government to prove that the defendant knew he possessed a 
controlled substance. To satisfy this requirement, it is sufficient 
to prove that the defendant knew he possessed “some kind of 
prohibited drug,” but not the exact identity of the drug he possessed. 
United States v. Barlow, 310 F.3d 1007 (7th Cir. 2002); United States 
v. Hussein, 351 F.3d 9 (1st Cir. 2003) (“the government can satisfy 
the [mens rea] requirement of section 841(a)(1) notwithstanding 
the fact that the accused was unaware of the drug’s precise identity 
so long as it is able to prove beyond a reasonable doubt that he knew 
that he was dealing with a substance regulated by federal drug 
abuse laws”).

The question before the Supreme Court is how this mens rea 
requirement of the CSA applies in the context of the Analogue Act, 
which does not expressly identify any substances as prohibited. The 
federal appellate courts are split on whether a conviction under the 
Analogue Act requires the government to prove that the defendant 
knew that the substance at issue in fact constituted a controlled 
substance analogue. 

The Fourth and Fifth Circuits have expressly held that proof that 
the defendant knew the substance he possessed was a controlled 

substance analogue is not required under the Analogue Act. United 
States v. McFadden, 753 F.3d 432 (4th Cir. 2014); United States v. 
Klecker, 348 F.3d 69 (4th Cir. 2003); United States v. Desurra, 865 
F.2d 651 (5th Cir. 1989). In contrast, the Seventh Circuit has held 
that such knowledge is an element of an Analogue Act violation. 
United States v. Turcotte, 405 F.3d 515 (7th Cir. 2005). Although 
the Second and Eighth Circuits have similarly included this mens 
rea requirement when reciting the elements of an Analogue Act 
violation, they have done so without offering any analysis of the 
issue. United States v. Roberts, 363 F.3d 118 (2d Cir. 2004); United 
States v. Sullivan, 714 F.3d 1104 (8th Cir. 2013). 

Affirming McFadden’s conviction, the Fourth Circuit expressly relied 
on its holding in Klecker to conclude that the Analogue Act does 
not require the government to prove that a defendant knew the 
substance in question constituted a controlled substance analogue, 
stating that “the Act may be applied to a defendant who lacks actual 
notice that the substance at issue could be a controlled substance 
analogue.”

In Klecker, the Fourth Circuit rejected an argument that the 
Analogue Act was unconstitutionally vague as applied. The court first 
noted that the statute includes a mens rea element, which requires 
that the defendant intend the substance to be consumed by humans. 
It then reasoned that “[t]he intent requirement alone tends to 
defeat any vagueness challenge.” It further stated “the Analogue 
Act would not be unconstitutionally vague as applied … even with 
respect to a defendant who lacked actual notice.” The Klecker court’s 
analysis only involved an interpretation of the Analogue Act, so the 
CSA was not even discussed. Because the question of mens rea 
was not directly at issue, the court did not address how CSA’s mens 
rea requirement, that a defendant “knowingly or intentionally” 
distributed “a controlled substance,” applies in a prosecution under 
the Analogue Act.

In Desurra, the Fifth Circuit did address the issue of how the CSA’s 
mens rea requirement applies in the context of the Analogue Act 
violation. In that case, the defendant pled guilty and was convicted 
of distribution of a controlled substance analogue. He appealed, 
arguing that his guilty plea was not voluntary because the trial judge 
failed to explain the essential elements of the crime, specifically 
that the government would have to prove that he understood that the 
substance in question was an analogue of a controlled substance. 
In rejecting this argument, the court held that such knowledge is 
not an element of the crime, and stated: “If a defendant possesses 
an analogue, with intent to distribute or import, the defendant need 
not know that the drug he possesses is an analogue. It suffices 
that he know what drug he possesses, and that he possess it with 
the statutorily defined bad purpose.” The Desurra court cited no 
authority to support this proposition and provided no further 
explanation of its holding.

The Seventh Circuit in Turcotte squarely considered the issue of 
how the mens rea requirement of the CSA applies in the context of 
a prosecution under the Analogue Act. In its instructions outlining 
the elements of an Analogue Act violation, the trial court stated: 
“It does not matter whether the defendant knew the substance 
was a controlled substance, only that it was a mixture containing 
[the alleged analogue in question].” The appellate court held that 
this instruction was erroneous, but that it was harmless error. In 
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its view, a conviction under the Analogue Act requires proof that a 
defendant knew the substance at issue was a controlled substance 
analogue. In reaching this conclusion, the court reasoned that 
criminal liability under the Analogue Act is imposed through the 
general provisions of the CSA, which includes a “well established 
[mens rea] requirement” that the defendant must know what he 
possessed was a controlled substance.

The Turcotte court recognized, however, that a literal application 
of this requirement would be “nonsensical” as applied to the 
Analogue Act because an analogue is by definition not a controlled 
substance. The court also reasoned that “doing away with the 
[mens rea] requirement altogether could … ensnare individuals 
engaged in apparently innocent conduct,” and make the Analogue 
Act “more vulnerable to vagueness challenges.” Balancing these 
considerations, the Seventh Circuit held that, in the context of 
the Analogue Act, the CSA required knowledge that the substance 
in question is a controlled substance analogue. Acknowledging 
that proof of such knowledge would be a “difficult prosecutorial 
burden” because of the highly technical definition of a controlled 
substance analogue, the court prescribed a provisional remedy to 
mitigate the effects of its ruling. It concluded that proof indicating 
the defendant knew the pharmacological effect of the substance at 
issue was similar to a controlled substance creates a permissible 
inference that the defendant also knew the chemical structure was 
substantially similar to a controlled substance.

The Supreme Court held in Staples v. United States, 511 U.S. 600 
(1994), that when “dispensing with mens rea would require the 
defendant to have knowledge only of traditionally lawful conduct 
… the usual presumption that a defendant must know the facts 
that make his conduct illegal should apply.” In Staples, the Court 
considered whether a conviction under the National Firearms Act for 
possession of an unregistered machinegun required the government 
to prove that the defendant “knew the weapon he possessed had the 
characteristics that brought it within the statutory definition of a 
machinegun.” The defendant was convicted by a jury that had been 
given the following instruction: “The Government need not prove 
the defendant knows he’s dealing with a weapon possessing every 
last characteristic [which subjects it] to the regulation. It would 
be enough to prove he knows that he is dealing with a dangerous 
device of a type as would alert one to the likelihood of regulation.” 
The statute was silent concerning what mens rea was required to 
prove a violation. The Court noted, however, that congressional 
silence “does not necessarily suggest that Congress intended to 
dispense with a conventional mens rea element, which would 
require that the defendant know the facts that make his conduct 
illegal.” The Court, however, distinguished the firearms statute at 
issue in Staples from so-called “public welfare offenses,” such as 
that in United States v. Balint, 258 U.S. 250 (1922), to which the 
traditional presumption of a mens rea requirement does not apply.

McFadden argues that the Supreme Court should adopt the Seventh 
Circuit’s interpretation of the Analogue Act. He reasons that the 
statute must include the same mens rea requirement as the CSA 
because criminal liability under the Analogue Act is imposed 
through the general provisions of the CSA, which require proof 
that the defendant knew he possessed a controlled substance. In 
the context of a controlled substance analogue, this would require 
the government to establish that the defendant knew he possessed 

a controlled substance analogue. McFadden argues that, under 
Staples, the government must prove that he knew the substances 
in question were substantially similar in chemical structure to a 
controlled substance because, as in Staples, this is one of the facts 
that make his conduct illegal.

The United States concedes that the applicable mens rea is 
derived from the CSA and that the Fourth Circuit’s interpretation 
of the Analogue Act was incorrect because it failed to include this 
requirement. However, it argues that McFadden’s interpretation 
of the statute and his proposed instruction on mens rea were also 
incorrect insofar as they required proof of knowledge of substantial 
similarity. According to the government, the knowledge requirement 
of the CSA can be satisfied by two different theories of proof, the 
“knowledge-of-identity” theory and the “knowledge-of-regulated-
status” theory. The former involves proof that a defendant knew the 
identity of the drug he possessed. The latter employs circumstantial 
evidence to prove that the defendant knew he was dealing with 
some sort of regulated or illegal substance. The government argues 
that either method of proof is available in a prosecution under the 
Analogue Act to the same extent it is available under the CSA.

The government further argues that McFadden’s instruction is 
incorrect because it allows a conviction under the Analogue Act only 
on a “knowledge-of-identity” theory of proof, but would prohibit 
convictions on a “knowledge-of-regulated-status” theory. The United 
States argues that the appellate court’s decision should be affirmed 
because the judgment was appropriate even if its reasoning 
was flawed. The district court’s jury instruction was correct, the 
government says, because, unlike the Fourth Circuit, it did include 
a proper statement of the mens rea by requiring that the defendant 
“knowingly or intentionally” distributed a substance that met the 
criteria of an analogue. The conviction should be affirmed, it argues, 
because the government proved that McFadden knew the bath salts 
were illegal with circumstantial evidence using the knowledge-of-
regulated-status theory of proof.

After conceding that the Fourth Circuit’s reasoning was flawed, 
the United States contends that any error in the district court’s 
actual jury instructions was harmless and the conviction should 
be affirmed because there was ample evidence in the record that 
McFadden knew he was selling regulated or illegal substances. 
In support of this argument, the government highlights evidence 
of McFadden’s “furtive conduct” that demonstrates he must have 
known the bath salts were illegal. Specifically, it relies on the facts 
that McFadden was selling the bath salts for nearly $425 per ounce; 
that he used names closely related to controlled substances such as 
“Speed” and “The New Up”; that he described one of his products 
as “the replacement for MDPV,” which had recently been listed 
as a controlled substance; that he compared them to cocaine and 
meth; and that he deliberately avoided explicit discussions of the 
chemicals’ true nature. Based on this evidence, the government 
asserts that any rational jury would have found beyond a reasonable 
doubt that McFadden knew he was dealing with some sort of illegal 
substance.

In response, McFadden argues that the error was not harmless 
because the only way he could have known that the bath salts 
were illegal was if he had known they had a chemical structure 
substantially similar to a controlled substance. Even if the jury was 
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permitted to infer knowledge of the chemical similarity from other 
evidence in the record, it was not required to do so. Because the jury 
was not instructed that such knowledge was required to convict, it is 
impossible to conclude that the jury came to this conclusion.

In support of his first argument, McFadden contends that the rule 
of lenity requires any ambiguity in a criminal statute to be resolved 
in favor of the defendant. McFadden argues that the Analogue Act is 
ambiguous both because its definition of an analogue is vague and 
because it is unclear precisely how the mens rea of the CSA applies 
to prosecutions involving analogues. Therefore, the Court should 
adopt his stricter interpretation requiring the government to prove 
he knew the substances he sold constituted analogues. 

The government, on the other hand, contends that the Analogue 
Act is not ambiguous because the mens rea requirement, which 
is derived from the CSA, is clearly defined. It argues that the mens 
rea of the CSA only applies to the elements of the offense listed 
in the CSA, so a defendant must only knowingly and intentionally 
distribute a controlled substance analogue. However, this knowledge 
requirement does not carry over to the definitional elements of an 
analogue. In a conventional controlled substance prosecution the 
defendant need not know the precise identity of the drug that he 
is selling so long as the evidence proves he knew he was selling 
some sort of regulated substance. Likewise, in a prosecution 
under the Analogue Act, the defendant need not know the precise 
characteristics that render a substance an analogue so long as there 
is evidence that the defendant knew what he was selling was illegal. 
The fact that the defendant was ignorant as to which law made the 
substance illegal is irrelevant, the government argues. 

Finally, McFadden asserts that the doctrine of constitutional 
avoidance supports his position because, as construed by the Fourth 
Circuit, the Analogue Act is unconstitutionally vague as applied 
to him and others like him who are not chemists involved in the 
manufacture of analogues. He relies on Turcotte, in which the court 
stated that “doing away with the [mens rea] requirement altogether 
could … ‘ensnare individuals engaged in apparently innocent 
conduct’ … [and] make the Analogue Act more vulnerable to 
vagueness challenges.” His void-for-vagueness claim raises issues 
of both fair notice and arbitrary enforcement.

The Analogue Act does not provide fair notice of what conduct is 
prohibited, McFadden argues, because it leaves the critical factual 
determination of what substances are in fact analogues to the jury. 
This makes it impossible for someone to know prior to distributing 
the substance whether doing so would be illegal. He further asserts 
that a determination of a chemical’s structure requires advanced 
scientific training and technology, such as a mass spectrometer, that 
is beyond the means of ordinary citizens. In an amicus brief, a group 
of expert forensic scientists support this argument by reasoning that 
the term “substantially similar” has no meaning in the scientific 
community and there are no established scientific methods to 
measure a substance’s chemical similarity. There is no consensus 
even among expert scientists as to what substances are analogues 
or even any accepted methodology for making this determination. 
Thus, if it is impossible for scientists to determine whether a 
substance is an analogue, it is unreasonable to expect an ordinary 
citizen without scientific training to make this determination.

The Analogue Act is subject to arbitrary and discriminatory 
enforcement, McFadden claims, because it assigns the central 
factual determination of whether a particular substance is 
prohibited as an analogue to the jury on an ad hoc, case-by-
case basis. Moreover, juries can and have reached conflicting 
determinations as to the same substance and have arguably based 
their verdicts “on their views of whether the defendant was engaged 
in unsavory, rather than illegal, conduct.”

According to McFadden, requiring his proposed instruction 
would eliminate any vagueness in the statute without impeding 
prosecutions against the chemists responsible for manufacturing 
these substances. He reasons that this does not undermine the 
purpose of the Analogue Act because it was never intended to 
facilitate prosecutions against low-level dealers uninvolved in the 
design and manufacture of the chemicals. 

In response, the United States points out that the issue of 
vagueness is not before the Supreme Court because McFadden did 
not ask the Court to rule on the question. The government also 
indicates that every circuit court considering the issue has rejected 
a void-for-vagueness challenge to the Analogue Act, including the 
Seventh Circuit, which stated in Turcotte that “even leaving aside 
the implications of our [mens rea] ruling, the Analogue Provision 
seems to us sufficiently clear by its own terms.” Moreover, even if 
the issue was before the Supreme Court, the government argues 
that McFadden’s argument fails on the merits because a stricter 
mens rea requirement would not cure the alleged constitutional 
vagueness. McFadden claims that the definition of an analogue 
is meaningless. Therefore, inserting a mens rea that requires an 
individual to know something meaningless would not render the 
Analogue Act any less vague. Because the argument is irrelevant to 
the issue before the Court, the government asks the Court to decline 
to consider it on the merits.

SIGNIFICANCE
A ruling in favor of McFadden would result in a reversal of his 
conviction or a remand to the appellate court to determine if the 
error regarding the instruction was harmless. The Court could also 
make a finding of harmless error on its own and affirm the appellate 
court’s decision although not its reasoning. The United States 
asks the Supreme Court to “make clear that the Fourth Circuit has 
erred in interpreting the mental-state requirement for Analogue 
Act violations.” Given the government’s concession that the Fourth 
Circuit reasoning was flawed, it is unlikely that the Court will affirm 
both the Fourth Circuit’s judgment and its reasoning.

The Supreme Court has never before considered the language 
of the Analogue Act. The difficulty in this case lies in the fact 
that the Analogue Act was enacted by Congress to criminalize 
the manufacture and distribution of drugs that the government 
is unable to specifically identify. If the government were able to 
identify the drugs it intended to criminalize, the attorney general 
could simply list them as controlled substances, either through 
normal rulemaking procedures or through the expedited emergency 
scheduling powers. Then possession of these substances could be 
prosecuted under the CSA. Underground chemists are constantly 
developing “designer drugs,” which are substances previously 
unknown to the world. To be effective, the operative provisions 
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of the Analogue Act must be somewhat indefinite, but this is by 
intention and design. If the Analogue Act precisely outlined what 
substances were illegal, it would be powerless to criminalize the 
creation and distribution of entirely new substances, which is the 
express purpose of the Analogue Act. 

Adoption of the Seventh Circuit rule in Turcotte, as urged by 
McFadden, would create a higher burden of proof for the prosecution 
and would make it harder to convict sellers of analogue drugs who 
have not actually designed or manufactured them. As each of the 
courts to consider this issue has noted, the question whether a 
particular substance qualifies as a controlled substance analogue 
requires a difficult and technically complex factual determination. 
Trials often involve a battle of expert witnesses reaching opposite 
conclusions. It would be more difficult for the prosecution to 
establish that the defendant, usually a dealer distributing the 
substance, was aware of the chemical structures not only of the 
substance he was peddling, but also of any potentially similar 
controlled substance. As one Seventh Circuit judge commented 
during oral argument in Turcotte, this aspect of the Analogue Act 
essentially “makes a chemist out of a defendant.” However, this 
would not be an insurmountable burden on the prosecution. Even 
when courts have imposed this mens rea requirement, defendants 
have often been found guilty of violating the Analogue Act.

If, on the other hand, the Supreme Court accepts the government’s 
argument that such specific knowledge is not necessary for a 
conviction under the Analogue Act, chemists and entrepreneurs in 
the “designer drug” economy will continue to operate at the fringes 
of the law, risking that their conduct may be found to constitute 

a violation of the Analogue Act even if they have attempted to 
ascertain the nature of the substances they are creating and selling. 
Either outcome will end the split among the courts of appeal and 
clarify the nature of the government’s burden in proving violations 
of the Analogue Act.

Alan Raphael is a member of the faculty of Loyola University 
Chicago School of Law and teaches criminal procedure and 
constitutional law. He can be reached at araphae@luc.edu.
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TA K I N G S  C L A U S E

Just Compensation for Physical Takings: Per Se Takings and Real Property

CASE AT A GLANCE 
The hornes produced raisins and were found to have violated a U.S. Department of Agriculture order 
requiring them to reserve a certain amount of their crop for marketing. They claimed a physical taking of 
their property, but the Ninth Circuit disagreed, applying the nexus and rough proportionality standards of 
nollan v. California Coastal Commission and Dolan v. City of Tigard. The hornes sought certiorari, asserting 
a categorical duty to just compensation for a physical taking, which was not defeated by the fact that the 
withheld raisins could yield a return, if market conditions allow.

Horne v. Dept. of Agriculture 
Docket No. 14-275

Argument Date: April 22, 2015
From: The Ninth Circuit 

by Edward J. Sullivan 
Northwestern College of Law at Lewis and Clark College, Portland, OR

INTRODUCTION
Takings for which just compensation is required are often grouped 
into one of two categories, to deal with standard “regulatory” 
takings claims or extraordinary categorical “per se” takings. In the 
former group are cases where a regulation has so burdened the 
use and enjoyment of property that the regulation is considered 
to have the effect of taking the property and is analyzed under the 
three-factor test set forth in Penn Central Transportation Co. v. New 
York City, 438 U.S. 104 (1978). The latter group consists of those 
cases where a physical occupation or seizure of the property has 
occurred, or where in the case of real property there is denied any 
viable economic use of the land. In regulatory takings law there also 
is a subcategory of “exactions” cases that deal with unconstitutional 
conditions placed on the grant of a government benefit as applied to 
land use permits. In the trio of cases, Nollan v. California Coastal 
Commission, 483 U.S. 825 (1987), Dolan v. City of Tigard, 512 
U.S. 374 (1994), and Koontz v. St. Johns River Water Management 
District, 133 S. Ct. 2586 (2013), the Supreme Court established that 
the condition would require a “nexus” and “rough proportionality” 
to legitimate government objectives in order to pass constitutional 
muster. 

In this case, the United States Department of Agriculture (USDA) 
levied fines against the Hornes, husband and wife, and their related 
business entities (petitioners) for failure to set aside a portion of 
their raisin crop into a reserve. These fines were set at a level that 
reflected the value that the reserve raisins would have on the open 
market, plus penalties for noncompliance. Petitioners asserted a 
takings claim as a defense to the fines. The Supreme Court must 
decide whether a per se takings analysis must be applied to personal 
property, and if so, to what extent the government can place a 
condition on participation in commerce by diverting a portion of the 
product for purposes of market stability.

ISSUES
Does the per se takings analysis under Loretto v. Teleprompter 
Manhattan CATV Corp., 459 U.S. 419 (1982), and Lucas v. South 
Carolina Coastal Council, 505 U.S. 1003 (1992), apply only to real 
property rather than to personal property?

Did the Ninth Circuit err in holding that the government may avoid 
the categorical duty to pay just compensation for a physical taking 
of property when the government reserves to the property owner a 
contingent interest in a portion of the value of the property, set at 
the government’s discretion?

Did the Ninth Circuit err in holding that the governmental mandate 
to relinquish specific, identifiable property as a “condition” on 
permission to engage in commerce did not effect a per se taking?

FACTS
In 1937, responding to volatile prices for agricultural products, 
Congress enacted the Agricultural Marketing Agreement Act (MAA). 
The MAA vested in the USDA authority to impose market conditions 
that would stabilize prices. Pursuant to this grant of authority, 
the USDA promulgated the Raisin Marketing Order in 1949 and 
established the Raisin Administrative Committee (RAC) to oversee 
its implementation. The Marketing Order requires that California 
raisin handlers set aside in reserve a portion of the raisins delivered 
to them by producers at an amount determined each year by the 
RAC. These reserve raisins are kept out of the open market in order 
to stabilize prices, and the RAC authorizes sales of the reserves 
through other channels such as school lunch programs. The 
proceeds of these reserve sales are used to fund the administrative 
costs of the RAC, and any excess profits are distributed to the 
producers of the raisins. In some years there are no excess profits 
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and no money is distributed to raisin producers for reserve raisins. 
The Marketing Order applies the reserve requirement to handlers—
those packing the raisins for wholesale—while acting “in their 
capacity as handlers,” but exempts producers—those growing and 
drying the grapes—from this set-aside requirement. 

Since the Marketing Order only applies to “handlers” and not to 
“producers,” petitioners developed a business where they processed 
and packed raisins that they produced. They also handled raisins 
for around 60 other producers, and in the two years at issue, their 
own raisins only accounted for 24.7 and 12.3 percent of the raisins 
handled. Petitioners did not set aside the reserve raisins. USDA 
officials attempted to seize the raisins that were supposed to have 
been reserved but were turned away from petitioners’ facility 
empty-handed. The USDA then initiated administrative enforcement 
proceedings. An administrative law judge found that petitioners had 
violated the Marketing Order by failing to reserve raisins, submit 
reports, submit to inspections, and pay required assessments to the 
RAC. The judge imposed fines of approximately $700,000, most of 
which was as remediation to compensate for the raisins which were 
not held in reserve.

On an initial appeal, the Ninth Circuit affirmed the USDA order 
and held that a claim for a regulatory taking which leaves no 
viable economic use is different for personal property as compared 
to real property where “the State’s traditionally high degree of 
control over commercial dealings” puts the owner on notice that 
further regulation may leave the property valueless, but leaves 
other property rights intact. On a petition for rehearing in the first 
iteration of the case, the Ninth Circuit further held that the claim 
was not ripe. The MAA contains procedures that allow claims from 
handlers to be reviewed by district courts, creating an exception to 
the Tucker Act’s requirement to bring those claims to the Court of 
Federal Claims. However, the Ninth Circuit held, since petitioners 
had brought the claim in their capacity as a producer, the exception 
did not apply and they would have to bring their claims under the 
Tucker Act.

On review in the Supreme Court, the government continued 
to assert that the federal courts lacked jurisdiction because of 
Tucker Act requirements. The Supreme Court held to the contrary, 
determining that the Ninth Circuit erred by mixing petitioners’ 
statutory and constitutional arguments in its finding that petitioners 
were a producer. The Court reasoned that if petitioners had been 
a producer and not a handler, the Marketing Order would not have 
applied and they would not have been subject to the fines in the 
first place. The Court found that the takings defense was raised 
properly in administrative proceedings and that to do so would not 
disincentivize plaintiffs from filing challenges to marketing orders 
because “a handler who refuses to comply with a marketing order 
and waits for an enforcement action will be liable for significant 
monetary penalties if the constitutional challenge fails.” The Court 
remanded the matter to the Ninth Circuit.

On remand, the Ninth Circuit analyzed petitioners’ takings claims 
on the merits, looking first to per se takings and then to regulatory 
takings jurisprudence to answer the question of the constitutionality 
of the Marketing Order. The panel held first that analogies to Loretto 
v. Teleprompter Manhattan CATV Corp., 459 U.S. 419 (1982), and 
Lucas v. South Carolina Coastal Council, 505 U.S. 1003 (1992), 

were inapposite because the former applies only to real property 
and because handlers retained a property interest in the reserve 
raisins, thus not denying handlers all economically viable use of the 
property. The panel found the appropriate framework for analysis in 
the “nexus and rough proportionality” rules of Nollan and Dolan. 
Since handlers voluntarily place their raisins in the stream of 
commerce, the Ninth Circuit found the reserve requirement to be a 
condition on the grant of a government benefit. The panel held that 
the Marketing Order satisfied the “nexus” requirement because 
the reserve program stabilized supply and thus furthered the end 
of obtaining orderly market conditions. The Marketing Order also 
satisfied the “rough proportionality” requirement because the 
reserve percentages were adjusted each year based on market 
conditions, and despite applying to all handlers, the restriction was 
“individualized” because of the yearly percentage adjustments and 
the fact that the restriction is applied evenly across the industry for 
a fungible product. The Hornes appealed once again and the United 
States Supreme Court then granted certiorari.

CASE ANALYSIS
Petitioners characterize this case as one of a per se taking, contrary 
to the Ninth Circuit’s determination that the case should be 
analyzed under a Nollan/Dolan regulatory takings framework. They 
challenge this holding on the grounds that: (1) per se takings are 
not limited to real property under Webb’s Fabulous Pharmacies, Inc. 
v. Beckwith, 449 U.S. 155 (1980), (2) the Court recognizes a per se 
taking in the case of a permanent physical invasion of property even 
where the property owner retains an interest as in Loretto, and (3) 
the taking of title to the reserve tonnage raisins cannot be viewed as 
a mere use restriction subject only to a regulatory takings analysis. 
Thus, petitioners seek to remove this case from analysis under 
what they characterize as the “weak balancing tests” of Nollan and 
Dolan. The USDA responds to these arguments by claiming that 
there can be no categorical taking because the producers retain 
the property right of net proceeds from the sales of reserve raisins. 
They attempt to distinguish this case from Loretto, arguing that 
the Loretto court held the permanent placement of a small cable 
box to be a categorical taking only because the physical occupation 
“effectively destroys each of [the owner’s] rights” in the space 
affected by the occupation.

While petitioners concede that no physical taking of the raisins 
has actually occurred, they argue that this is nonetheless a per 
se taking because the USDA demands segregation of the reserve 
raisins and prohibits handlers from selling or otherwise disposing 
of the raisins. Since the USDA made an attempt to confiscate the 
raisins, petitioners raised the Fifth Amendment as a defense to the 
order that, in their view, would have been a per se taking. On this 
point they cite to dicta in Koontz (citing Brown v. Legal Foundation 
of Washington, 538 U.S. 216 (2003)), for the suggestion that the 
relinquishment of funds linked to an identifiable property interest 
should be analyzed under a “per se takings approach.” However, this 
quoted language was used in Justice Alito’s opinion in that case to 
characterize petitioners’ argument, shortly after he stated that the 
direct link between the government’s demand and the monetary 
exaction implicated Nollan and Dolan.

Petitioners also draw the Court’s attention to the fact that the Ninth 
Circuit’s distinction between real and personal property is of its own 



PREVIEW of United States Supreme Court Cases252

design and not presented as an argument by either party. They note 
that the government did not adopt or defend this holding in its brief. 
Addressing their challenge to this holding, petitioners cite to Webb’s 
Fabulous Pharmacies for the principle that a per se takings analysis 
is applicable to personal property. In Webb’s, the clerk of court in 
Florida retained interest accruing on an interpleader account for the 
benefit of the county pursuant to a Florida statute which directed 
that “all interest accruing from moneys deposited shall be deemed 
income of the county.” The Supreme Court found the retention of 
the interest to be a taking, stating that the statute would “transform 
private property into public property.” Petitioners also argue that 
the Ninth Circuit sits solitary in its distinction between real and 
personal property, citing to cases from the Seventh, Sixth, Fifth, 
Tenth, and First Circuits that would apply per se analysis to the 
taking of money or personal property. 

Petitioners challenge the Ninth Circuit’s usage of Loretto on the 
grounds that it impermissibly narrows the holding in that case by 
inferring a distinction between real and personal property that that 
case did not make. In Loretto, a small cable box placed on buildings 
was considered to be a per se taking through a permanent physical 
occupation of real property. However, petitioners point out that in 
reaching their decision, the Loretto Court cited to scholarly works 
and other cases that consider takings of both real and personal 
property. Petitioners further challenge as misplaced the Ninth 
Circuit’s usage of Lucas to find lesser takings protection for personal 
property. In Lucas, the Ninth Circuit found this distinction by 
looking to Andrus v. Allard, 505 U.S. 1003 (no taking occurred as a 
result of prohibition on the sale of eagle feathers). Quoting Lucas, 
the Ninth Circuit found that the state’s “traditionally high degree 
of control” over personal property puts property owners on notice 
that new regulation may render the property valueless, but that 
expectation cannot be imputed to real property owners because it is 
“inconsistent with the historical compact recorded in the Takings 
Clause.”

Petitioners also attack the Ninth Circuit’s decision on the grounds 
that the Marketing Order worked a “possessory and dispositional 
control,” thus the application of regulatory takings analysis was 
inappropriate. They claim that this analysis improperly takes into 
account the fact that they retain some economic property interest 
in the raisins. Again they claim that the Ninth Circuit stands alone 
in this respect, citing cases from the Federal and Eleventh Circuits 
to the effect that in the case of an actual physical occupation, 
any impairment of property rights is sufficient to find a taking. 
Petitioners take issue with the Ninth Circuit’s reliance on benefits 
conferred to the handlers by surrendering the reserve raisins, 
arguing that no account of vague benefits should be sufficient to 
obviate the need for compensation when a taking occurs, although 
they concede that any money actually distributed from the proceeds 
of sales of the reserve raisins could be credited against a payment of 
compensation. Furthermore, petitioners contend that the Supreme 
Court narrowed the application of Nollan and Dolan to land use 
exactions. Thus, in petitioners’ view, that regulatory takings 
analysis cannot be applied to the voluntary placement of personal 
property into the stream of commerce. Lastly, petitioners assert that 
even under the regulatory analysis of those cases, the Marketing 
Order does not meet the Nollan/Dolan “nexus” and “rough 
proportionality” tests needed to find no taking occurred.

The USDA responds to petitioners’ arguments by referencing the 
“bundle of sticks” metaphor employed in property law. The Loretto 
Court made the analogy that when a permanent physical occupation 
of property is made, the government “chops through the bundle,” 
destroying all property rights on the affected portion of the property. 
The USDA likens this more to the analogy where the government 
“takes a single strand” from the property as a whole, leaving other 
property rights intact. Here they claim that the right to net proceeds 
of the reserve raisins represents the most important “strand” in 
the bundle because raisins are a fungible commodity. In defense 
of the Marketing Order as a whole, they also draw attention to 
the fact that the percentage of raisins to be reserved each year is 
based on oversupply. This raises and stabilizes the prices of raisins. 
Furthermore, since the reserve raisins are only sold in markets that 
do not compete with the other raisins, they do not serve to lower 
prices while still offering a return to the producers in the form of 
net proceeds.

The USDA continually points to the fact that petitioners voluntarily 
entered their raisins into the stream of commerce. This, in their 
view, removes this case from any kind of per se analysis. They 
characterize petitioners’ arguments as asking for a new categorical 
rule, something that the Supreme Court has been reluctant to 
do since Loretto and Lucas. Finally, the USDA urges that, even 
if a taking is found, the proper remedy would be to remand for 
a determination of what compensation would be due. It argues 
that reversal of the fines would be inappropriate, that a proper 
calculation would discount the benefits to price conferred by 
the operation of the Marketing Order, and that such a valuation 
would actually show that the Marketing Order yields a net gain to 
petitioners.

Petitioners are joined by many of the same amici as in Horne I. 
These include those concerned with property rights such as the 
Cato Institute, Reason Foundation, the Center for Constitutional 
Jurisprudence, the Rutherford Institute, and DKT Liberty Project 
with 33 Independent Raisin Growers. Also filing amicus briefs were 
the states of Texas, Arizona, and North Dakota, concerned with the 
application of federal law to their own agricultural concerns, and 
again the Chamber of Commerce of the United States and a group of 
constitutional law scholars. New to the case this time were amicus 
briefs filed in support of petitioners specifically directed at limiting 
the scope of the Ninth Circuit’s holdings. Among these are the 
Washington, Pacific, and Mountain States Legal Foundations, as well 
as the Federal Circuit Bar Association. There was no amicus brief 
filed in support of the position of respondent at the time of printing.

SIGNIFICANCE
This case could create precedent by enshrining the language of the 
Ninth Circuit recognizing a distinction between real and personal 
property for takings jurisprudence. Petitioners’ suggestion that 
this case would create precedent that would never allow a per se 
takings analysis for personal property seems to go further than the 
Ninth Circuit intended. However, the Ninth Circuit did suggest that 
a determination of a taking would require a lesser showing by the 
government to defeat the takings claim. A ruling against petitioners 
without careful cabining of the scope could create unintended 
consequences for future takings cases.
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A favorable ruling for petitioners could possibly invalidate the Raisin 
Marketing Order. The case is postured as an as-applied challenge, 
but due to the procedural posture and the relief sought, it would 
likely serve to weaken the facial validity of the Order. The Court 
already ruled that petitioners were “handlers,” not “producers” 
under the Order. By placing them in the broader category of those 
subject to the Order, the Court closed the door to creating an 
exception based on petitioners’ fact-specific situation. Along with 
this is the idea that if the money is the object of a taking, then no 
amount of compensation would be just except for the full value. A 
holding that invalidates the collection of moneys could spell the end 
to an enforcement regime unless Congress takes action to amend 
the MAA.

Edward J. Sullivan specializes in planning, administrative, and 
state and local government law and is retired from the Portland 
office of Garvey Schubert Barer. He also teaches planning law 
at Northwestern College of Law at Lewis and Clark College 
and at the School of Urban and Public Affairs at Portland State 
University and has written numerous law review articles on land 
use and administrative law. He is a member of the Amicus Curiae 
Committee of the American Planning Association. In addition, 
he serves as Ninth Circuit North Regional vice-president of the 
International Municipal Attorneys Association (IMLA) and has 
served as chair of the Land Development Planning and Zoning 
section. Mr. Sullivan has also served as chair of the American Bar 
Association section on state and local government law, and currently 
chairs the section’s Comprehensive Planning subcommittee. He can 
be reached at esulliva@gmail.com. Logan Leichtman, a student at 
Willamette University College of Law, contributed to this article. 
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I M M I G R AT I O N  L AW

Is the Board of Immigration Appeals’ Refusal to Toll the Filing Period for  
Motions to Reopen Removal Proceedings Subject to Judicial Review?

INTRODUCTION
The Immigration and Nationality Act (INA) provides that 
noncitizens may be removed from the United States for any of a 
number of grounds listed in the Act. Immigration judges issue 
orders of removal during administrative removal proceedings, 
and the Board of Immigration Appeals (BIA) has authority to hear 
appeals of those orders. After the immigration judge enters or the 
BIA affirms a final order of removal, the removal proceedings may 
be reopened through one of two mechanisms. First, the BIA has 
discretionary authority, provided for in relevant regulations, to 
reopen the proceedings on its own motion in any case in which 
it has rendered a decision. 8 C.F.R. § 1003.2(a). Second, the 
noncitizen has a statutory right, provided in the INA, to file a single 
motion to reopen the proceedings to present new material facts 
that were undiscovered or could not have been presented during 
the removal proceedings. 8 U.S.C. § 1229a(c)(7)(C)(i). Ordinarily, 
a motion to reopen must be filed within 90 days of entry of the final 
removal order. The BIA, however, has applied equitable tolling of 
the 90-day filing period in numerous (though non-precedential) 
decisions, including in cases of ineffective assistance of counsel. 
See, e.g., In re Diaz, No. A074081757, 2009 WL 2981747 (B.I.A. Aug. 
21, 2009).

A final order of removal, as well as a denial of a motion to reopen 
removal proceedings, is subject to judicial review in federal appeals 
courts. See 8 U.S.C. §1252(a)(1); 8 U.S.C. § 1252(b)(6). In addition, 
the INA expressly contemplates judicial review of the Board’s denial 
of a motion to reopen removal proceedings, providing that “any 
review sought of a motion to reopen … shall be consolidated with 
the review of the [underlying order].” 8 U.S.C. § 1252(b)(6). Thus, 
a noncitizen who has been ordered removed may seek judicial 
review of the removal decision, as well as a denial of his or her 
motion to reopen the proceedings.

The Fifth Circuit has held that it does not have jurisdiction to review 
the BIA’s decision denying a request for equitable tolling of the 90-
day filing period for filing a motion to reopen removal proceedings. 
Other circuits, however, have reviewed such decisions as final 
agency orders subject to judicial review.

ISSUE
Did the Fifth Circuit err in holding that it did not have jurisdiction 
to review the BIA’s decision denying a request for equitable tolling 
of the 90-day statutory period for filing a motion to reopen removal 
proceedings as a result of ineffective assistance of counsel?

FACTS
Noel Reyes Mata is a citizen of Mexico who has lived in the United 
States for almost 15 years. He has three U.S.-born minor children, 
whom he supports through the wages he earns as a welder. On 
September 15, 2010, the government initiated removal proceedings 
against Mata after he pled guilty to misdemeanor assault on a family 
member, and Mata hired an attorney to represent him. 

Mata’s case came before an immigration judge in January 2011. 
Mata’s attorney did not contest removability. Instead, he indicated 
that Mata would be applying for cancellation of removal, a procedure 
by which eligible immigrants who have been living in the United 
States for an extended time may become permanent legal residents 
despite being removable under the Immigration and Nationality Act. 
See 8 U.S.C. § 1229b(b)(1). A favorable decision effectively cancels 
removal and grants legal permanent residence. 

The government argued that Mata was ineligible for cancellation of 
removal. Under the INA, a noncitizen who has been convicted of a 
“crime involving moral turpitude” is not eligible for cancellation of 

Mata v. Holder
Docket No. 14-185

Argument Date: April 29, 2015
From: The Fifth Circuit 

by Carolina Núñez
J. Reuben Clark Law School, Brigham Young University, Provo, UT

CASE AT A GLANCE 
After being ordered removed from the United States, petitioner filed a motion to reopen removal 
proceedings. The Board of Immigration Appeals (BIA) denied the motion based on petitioner’s untimely 
filing and declined to apply equitable tolling for ineffective assistance of prior counsel. Petitioner appealed 
to the U.S. Court of Appeals for the Fifth Circuit, arguing that the BIA should have tolled the filing period. 
The Fifth Circuit held that it did not have jurisdiction to review the BIA’s decision regarding tolling.
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removal. See 8 U.S.C. §§ 1229b(b)(1)(C), 1182(a)(2). Mata’s guilty 
plea to misdemeanor assault on a family member, the government 
argued, amounted to a conviction for a crime involving moral 
turpitude. When the immigration judge asked Mata’s counsel his 
response to the government’s argument, counsel said that Mata’s 
conviction was not for a crime involving moral turpitude and agreed 
to file a brief addressing the issue.

Mata’s counsel never filed the promised brief. In August 2011, 
Mata’s counsel appeared before the immigration judge to address 
Mata’s application for cancellation of removal. However, after 
confirming with Mata’s counsel that the criminal record submitted 
by the government was indeed Mata’s, the immigration judge 
declined to hear any evidence in support of the application and told 
Mata’s counsel she would deny the application. The immigration 
judge concluded that Mata’s conviction was for a crime involving 
moral turpitude, rendering Mata ineligible for cancellation of 
removal.

The next month, Mata’s counsel filed notice of appeal to the BIA and 
indicated that he would file a written brief or statement in support 
of the appeal. Mata’s counsel never filed the brief despite receiving 
notices from the BIA requesting the brief and warning that a failure 
to file a brief could result in summary dismissal. As a result, the BIA 
summarily dismissed Mata’s appeal on September 12, 2012.

After Mata received notice of the decision via mail, he sought 
new counsel. On January 14, 2013, 115 days after the BIA’s 
dismissal, Mata’s new counsel filed a motion to reopen the removal 
proceedings. However, the BIA denied Mata’s motion for failure to 
timely file. Though it acknowledged that the 90-day filing period 
“may be tolled in cases of ineffectiveness of counsel,” it concluded 
that Mata had failed to show that he was prejudiced by former 
counsel’s failure to submit a brief because there was no evidence 
that Mata could meet any of the other prerequisites for cancellation 
of removal eligibility. The BIA also declined to reopen removal 
proceedings on its own motion, observing that such a mechanism 
“is not meant to be used as a general cure for filing defects.” Mata 
filed a motion for reconsideration, which the BIA denied.

Mata sought review in the United States Court of Appeals for the 
Fifth Circuit, arguing that the BIA should have applied equitable 
tolling. However, the Fifth Circuit dismissed the petition for lack of 
jurisdiction. It held that a request for equitable tolling on the basis 
of ineffective assistance of counsel is construed as an invitation 
for the BIA to exercise its regulatory discretion to reopen the 
removal proceedings on its own motion. Since the BIA has complete 
discretion in determining whether to reopen sua sponte, the court 
held that it had no meaningful standard against which to judge that 
exercise of discretion and therefore lacked jurisdiction to review 
such a decision.

In response to Mata’s petition for certiorari, the government agreed 
with him that the Fifth Circuit erred in denying the petition for 
review for lack of jurisdiction. As a result, the Supreme Court 
appointed an amicus curiae to defend the Fifth Circuit’s judgment. 

CASE ANALYSIS
The Court’s decision will depend on whether the BIA’s refusal 
to apply equitable tolling to Mata’s case is part of a final agency 

order that is subject to ordinary judicial review or whether it is a 
discretionary decision that is insulated from judicial review.

Mata and the government agree that a refusal to equitably toll the 
90-day filing period for ineffective assistance of counsel is subject 
to judicial review. They trace the statutory authority for judicial 
review of final removal orders and argue that there is no statutory 
distinction between a denial of a motion to reopen based on a 
failure to timely file the motion and a denial of a motion to reopen 
based on a failure to make a prima facie case for reopening.

First, Mata and the government lay out the basis for judicial review 
of administrative orders of removal and motions to reopen. The INA, 
they explain, unambiguously provides for judicial review of final 
orders of removal in the courts of appeals. Under the INA, 8 U.S.C. 
§ 1252(a)(1), judicial review of final removal orders is governed 
by the Administrative Orders Review Act of 1959, commonly known 
as the Hobbs Act. 28 U.S.C. §§ 1241 et seq. The Hobbs Act, in 
turn, authorizes courts of appeals to conduct direct review of final 
agency orders. More importantly here, the INA expressly accounts 
for judicial review of the BIA’s denial of a motion to reopen in 
specifying that “any review sought of a motion to reopen … shall be 
consolidated with the review of the [underlying] order.” 8 U.S.C.  
§ 1252(b)(6). Motions to reopen, Mata and the government argue, 
are thus indisputably subject to judicial review.

In the second step of their main argument, Mata and the 
government claim there is no evidence that Congress intended 
the statutorily provided judicial review of motions to reopen to 
exclude denials based on a refusal to toll the 90-day filing period. 
Since neither the INA nor the Hobbs Act distinguishes between 
particular grounds for denying a motion to reopen, Mata and the 
government argue, jurisdiction for such review cannot be limited 
by the grounds for denial. Thus, they assert, the courts of appeals 
have jurisdiction to review denials of motions to reopen removal 
proceedings based on untimely filings, including those where the 
BIA has considered a request to equitably toll the filing period due 
to ineffective assistance of counsel. The government explains: “Just 
as courts of appeals have jurisdiction to review … denials when 
the alien’s motion to reopen is filed within the 90-day period, they 
have jurisdiction to review the same type of denials when the alien’s 
motion is filed after 90 days have passed.”

The Court-invited amicus curiae tasked with defending the Fifth 
Circuit’s judgment takes a different approach. He does not dispute 
the general availability of judicial review for denials of statutory 
motions to reopen. Instead, he argues that the BIA’s decision 
was not a denial of a statutory motion to reopen. Rather, the BIA 
refused to exercise discretion to reopen proceedings sua sponte. 
Such a decision, he argues, is not subject to judicial review. Amicus 
explains this argument in three steps.

First, amicus argues that equitable tolling of the 90-day filing period 
for statutory motions to reopen is not available. He points to the 
text of the statutory provision for motions to reopen. Though the 
text includes some exceptions to the 90-day filing period, it does not 
include equitable tolling. See 8 U.S.C. § 1229a(c)(7)(C)(i).

Mata and the government disagree with amicus’s assertion that 
equitable tolling is not available, though on different grounds. 
Mata argues that the 90-day filing period is subject to a rebuttable 
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presumption in favor of equitable tolling. Mata relies on Holland 
v. Florida, 560 U.S. 631 (2010), and other cases in which courts 
have found that equitable tolling was available to pause a 
statute of limitations. The government, in contrast, agrees with 
amicus in arguing that “decisions applying equitable tolling in 
judicial proceedings … do not control the availability of tolling 
in administrative proceedings.” Instead, the government argues 
that the “availability of tolling is warranted because the [BIA] has 
permissibly incorporated such tolling into its procedures” pursuant 
to agency discretion. Ultimately, however, the government states 
that this issue is not before the Court. Rather, at issue is whether 
a court of appeals has jurisdiction to consider the BIA’s decision 
with respect to tolling for ineffective assistance of counsel. The 
Fifth Circuit, the government argues, should have the opportunity to 
resolve that question on remand.

Second, amicus argues that because equitable tolling is not 
available for the 90-day filing period for a motion to reopen, the 
BIA’s consideration of Mata’s equitable tolling arguments must be 
construed as a request that the BIA reopen removal proceedings 
upon its own motion. “Because the statutory deadline for filing 
a motion to reopen cannot be equitably tolled,” amicus asserts, 
“the statutory authority to reopen cannot provide relief after the 
expiration of the deadline.” However, the BIA has an additional 
mechanism for reopening proceedings. Even in the absence of a 
motion to reopen, the BIA may reopen removal proceedings at any 
time on its own motion. See 8 C.F.R. § 1003.2(a). Consideration 
of Mata’s tolling arguments, amicus claims, must be construed 
as relevant to the BIA’s regulatory and discretionary authority 
to reopen. Thus, amicus argues, the BIA’s consideration of 
Mata’s tolling arguments gave Mata “the benefit of an additional 
opportunity to obtain relief” unavailable through his statutory 
motion. This additional opportunity for relief, amicus later argues, 
is not subject to judicial review.

Because Mata and the government do not agree with amicus 
that equitable tolling is unavailable for the 90-day filing period 
for motions to reopen, they dispute the characterization of the 
BIA’s denial of Mata’s request for tolling as a resulting from the 
BIA’s authority to reopen removal proceedings on its own motion. 
Moreover, the government highlights that the BIA, itself, expressly 
characterized its consideration of Mata’s tolling arguments as 
relevant to Mata’s statutory motion to reopen. Moreover, the BIA 
separately addressed its sua sponte authority to reopen. “After 
having determined that tolling was unwarranted,” the government 
explained, the BIA concluded that Mata’s “case did not present an 
occasion for it to exercise its authority to” reopen sua sponte.

Finally, sua sponte reopenings (and refusals to reopen), amicus 
argues, are entirely discretionary and not subject to judicial review. 
While a noncitizen’s right to file a motion to reopen removal 
proceedings derives directly from the INA, the BIA’s authority to 
reopen proceedings sua sponte derives from regulations and is 
committed to agency discretion. See 8 C.F.R. § 1003.2(a). 

On this general proposition, the government agrees with amicus: 
“The Board’s decision not to exercise its authority to reopen 
proceedings sua sponte is not subject to judicial review because the 
sua sponte reopening regulation confers no private rights and no 
judicially manageable standards exist for reviewing such a decision, 
which is committed to agency discretion by law.” However, as 
more fully explained above, the government does not join amicus’s 

argument that the BIA’s decision in this case was pursuant to this 
power to reopen sua sponte. Mata, on the other hand, argues that, 
even if the BIA’s decision were properly construed as deriving from 
its authority to reopen removal proceedings sua sponte, “the BIA’s 
decision would still be reviewable” because adequate standards 
for equitable tolling are settled and easily applied. Equitable 
tolling, Mata argues, “is a doctrine familiar to federal courts and 
not particular to the agency’s expertise” and therefore cannot be 
absolutely committed to the agency’s judgment. 

SIGNIFICANCE
Depending on the Court’s understanding of the issue presented, 
the relative impact of the case will vary widely. If the Court 
assumes, arguendo, that equitable tolling is available for the 90-
day filing period for motions to reopen removal proceedings and 
addresses only the question of whether federal courts of appeal 
have jurisdiction to review the BIA’s decisions regarding equitable 
tolling, then the effect of the Court’s decision will be relatively 
limited, though not insignificant. A decision affirming the Fifth 
Circuit will render the BIA’s decisions regarding equitable tolling 
completely unreviewable. Removable noncitizens may see this as 
an additional obstacle to adjudication of their claims in the face of 
dwindling avenues for relief from removal. However, the impact of 
the Court’s decision would be far greater if it addresses, as amicus 
proposes, whether equitable tolling is available for the filing period 
for motions to reopen removal proceedings in the first place. While 
a decision that equitable tolling is available will merely preserve 
the status quo (outside of reversing the Fifth Circuit’s holding that 
equitable tolling is not available), a decision that equitable tolling 
is not available will significantly reduce motions to reopen based on 
ineffective assistance of counsel and may hint at a more restrictive 
approach to agency deference.

Carolina Núñez is an associate professor of law at Brigham Young 
University’s J. Reuben Clark Law School, where she teaches and 
writes about immigration and citizenship law. She can be reached  
at nunezc@law.byu.edu or 801.422.0866.
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ISSUE
Does mere possession of a short-barreled shotgun constitute a 
violent felony for purposes of sentence enhancement under the 
Armed Career Criminal Act?

FACTS
The government charged petitioner Samuel Johnson with 
several offenses related to the possession of firearms. Petitioner 
pleaded guilty to one count of being a felon in possession of a 
firearm in violation of 18 U.S.C. § 922(g)(1). Although petitioner 
acknowledged in his written plea agreement that the Armed Career 
Criminal Act (ACCA), 18 U.S.C. § 924(e), might apply for purposes 
of a potential sentence enhancement, he reserved the right to 
challenge the application of the ACCA to his case. The presentence 
investigation report (PSR) included three prior convictions in 
petitioner’s criminal history section that purportedly qualified as 
“violent felonies” under 18 U.S.C. § 924(e)(2)(B). In fact, petitioner 
had previously been convicted of simple robbery and attempted 
simple robbery. He received stayed sentences for both offenses. 
Petitioner did not challenge the classification of those two prior 
felonies.

However, the PSR also included petitioner’s prior conviction for 
possession of a short-barreled shotgun. In asserting petitioner 
was eligible to be sentenced as an armed career offender, the PSR 
counted the possession of a short-barreled shotgun conviction as a 
violent felony. Petitioner objected and argued that possession of a 
short-barreled shotgun was not a violent felony. At sentencing, the 
district court rejected petitioner’s arguments and ruled that all three 
of the prior convictions were violent felonies within the meaning of 
the ACCA. The district court sentenced petitioner to 180 months in 
prison, the statutory mandatory minimum. The court emphasized, 
however, that it would have imposed a lower sentence if it could. 
Specifically, the court stated:

For whatever it’s worth, and it’s probably worth nothing, I 
think 180 months is too heavy of a sentence in this case. 
But I take an oath to follow the law as I see it and I’ve 
made my decision in that regard. But, as I say, I impose 
the sentence reluctantly because I think a sentence of half 
that or two-thirds of that would be more than sufficient to 
qualify. But as I say, I do not have any choice in the matter, 
at least as I view it. (Sentencing Hearing, September 5, 
2012, Transcript at page 22, dckt. no. 39) 

Johnson v. United States
Docket No. 13-7120 

Argument Date: April 20, 2015
From: The Eighth Circuit 

by Tonya Krause-Phelan
Western Michigan University Thomas M. Cooley Law School, Lansing, MI

CASE AT A GLANCE 
Petitioner Samuel Johnson pled guilty to being a felon in possession of a firearm. As part of the sentencing 
process, the Probation Department prepared a presentence investigation. Included in the report were 
three prior felony convictions the government contended were violent felonies, thereby establishing his 
eligibility to be sentenced as an armed career offender. Although petitioner conceded that two of his prior 
convictions, robbery and attempted robbery, constituted violent felonies for purposes of the Armed Career 
Criminal Act (ACCA), he argued that his prior conviction for possession of a short-barreled shotgun felony 
was not a violent felony. Therefore, petitioner asserted he was ineligible to be sentenced as an armed 
career offender. The district court determined possession of a short-barreled shotgun was a violent felony 
for purposes of the ACCA and sentenced Johnson to a 180-month prison term. Petitioner appealed to 
the Eighth Circuit Court of Appeals. The Eighth Circuit ruled that possession of a short-barreled shotgun 
constituted a violent felony and affirmed petitioner’s conviction. The Supreme Court granted certiorari and 
must now decide whether mere possession of a short-barreled shotgun constitutes a violent felony for 
purposes of enhancing a sentence under the Armed Career Criminal Act.

C R I M I N A L  P R O C E D U R E

Does Mere Possession of a Short-Barreled Shotgun Constitute a Violent Felony  
for Purposes of Enhancing a Sentence Under the Armed Career Criminal Act?
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Petitioner appealed his sentence to the Eighth Circuit arguing that 
his prior conviction for possession of a short-barreled shotgun was 
not a “violent felony” under the ACCA. In an unpublished per curium 
opinion, the Eighth Circuit affirmed petitioner’s 15-year sentence. 

Petitioner petitioned for a writ of certiorari. The United States 
Supreme Court granted certiorari. 

CASE ANALYSIS
The Armed Career Criminal Act (ACCA) substantially increases the 
penalty range for certain firearm possession offenses if a defendant 
has three qualifying prior convictions. To qualify for this sentencing 
enhancement, the prior convictions must be “violent” felonies. 
The ACCA defines a “violent felony” as a “crime punishable by 
more than one year in prison” that either “has an element of the 
use, attempted use, or threatened use of physical force against the 
person of another,” or “is burglary, arson or extortion, involves use 
of explosives, or otherwise involves conduct that presents a serious 
potential risk of physical injury to another.” 18 U.S.C. § 924(e)(2)
(B)(ii).

Petitioner conceded that his prior convictions for robbery and 
attempted robbery were violent felonies for purposes of an enhanced 
sentence under the ACCA. But to avoid being sentenced under the 
ACCA, petitioner argued his possession of short-barreled shotgun 
conviction was not a violent felony.

Specifically, petitioner argued that possession of a short-barreled 
shotgun was not a predicate offense or similar in kind to one of the 
enumerated offenses. A simple reading of the statute shows that 
possession of a short-barreled shotgun is not listed as a predicate 
offense. To be considered a violent felony then, possession of a 
short-barreled shotgun must qualify under the residual portion of 
the statute. In other words, possession of a short-barreled shotgun 
must “otherwise involve conduct that presents a serious potential 
risk of physical injury to another.” To present a serious risk of 
potential harm, the offense in question must contain elements of 
use, attempted use, or threatened use of physical force. Petitioner 
presents six reasons why possession of a short-barreled shotgun 
does not constitute a violent felony under the residual clause of  
the ACCA.

First, petitioner asserts that possession of a short-barreled 
shotgun is an offense of mere possession. To determine whether 
a conviction under a particular state statute is a violent felony 
requires an examination of the elements of the offense and the 
specific conduct required to violate the statute. In examining the 
elements of possession and considering the minimum conduct 
required, passive possession is all that is required. Further, when 
analyzing the ACCA-enumerated felonies, petitioner notes they are 
all action-based felonies. Of the listed felonies, the one closest to 
possession of a short-barreled shotgun is use of an explosive. But 
use of an item of contraband, according to petitioner, by definition 
requires the actor to engage in “active employment” of the item. 
Mere possession of an item of contraband does not rise to the level 
of “active employment” of that item, argues petitioner.

Additionally, petitioner points out that possession of a short-
barreled shotgun is legal in the vast majority of states; less than one 

third of state legislatures have criminalized possession of short-
barreled shotguns. Further, if properly registered, possession of a 
short-barreled shotgun is legal federally. On the other hand, notes 
petitioner, none of the enumerated felonies are legal in these other 
settings. This key distinction permits a conclusion that possession 
of a short-barreled shotgun is not a violent felony.

Second, petitioner argues that possession of a short-barreled 
shotgun is not “similar in kind” to the ACCA’s enumerated offenses. 
Petitioner points to Begay v. United States, 553 U.S. 137 (2008), 
which holds that, to classify as a violent felony under the residual 
clause, the felony must be “similar in kind” to the enumerated 
felonies listed in the ACCA. Begay concluded that the ACCA’s 
enumerated offenses “all typically involve[d] purposeful, violent, 
and aggressive conduct.” In Begay, the Supreme Court concluded 
that the crime of driving under the influence was not intentional 
or violent; therefore, it was not similar to an enumerated offense. 
Additionally, in Chambers v. United States, 555 U.S. 122 (2009), the 
Court ruled that failure to report for weekend confinement was 
passive conduct and did not constitute a “similar in kind” offense. 
On the other hand, in Sykes v. United States, 131 S. Ct. 2267 (2011), 
the Court ruled that fleeing a police officer in a motor vehicle was 
intentional and hazardous. As a result, that offense was a “similar 
in kind” offense and was therefore a violent felony. According to 
petitioner, these cases illustrate that to qualify as a violent felony, 
the offense must be purposeful, violent, and aggressive. Because 
possession of a short-barreled shotgun requires only passive 
conduct, petitioner concludes it is not a violent felony.

Third, petitioner alleges that mere possession of a short-barreled 
shotgun presents far less risk than its closest analog or any of the 
enumerated offenses. Petitioner relies on Begay, Chambers, and 
Sykes for the proposition that to qualify as a violent felony under 
the residual clause of the ACCA, courts must analyze the risk 
presented by the offense to determine whether the risk in question 
is comparable to the risk presented by the closest analog among 
the enumerated offenses. To perform this analysis, courts have 
frequently relied on relevant statistics to determine the extent 
to which a prior offense has resulted in death or injury. Because 
specific statistics regarding injury in conjunction with possession of 
a short-barreled shotgun were not readily available, petitioner relied 
on an annual report, “Firearms Used in the Commission of Crimes,” 
prepared by the California Department of Justice, Bureau of 
Forensic Services. That report details statistics that concluded that 
short-barreled shotguns are involved in, at most, a small minority of 
crimes involving guns. Contrarily, the statistics regarding the use of 
explosives demonstrate an extremely high risk of harm.

Fourth, petitioner asserts several circuit courts have correctly 
decided the issue. The Sixth, Seventh, and Eleventh Circuits have 
ruled that possession of a short-barreled shotgun is not a violent 
felony within the meaning of the ACCA’s residual clause. Similarly, 
the Fourth Circuit reached similar conclusions in two unpublished 
opinions. The only circuit to conclude that possession of a short-
barreled shotgun is a violent felony is the Eighth Circuit. 

Fifth, petitioner argues that, pursuant to the rule of lenity, 
possession of a short-barreled shotgun should not be declared a 
violent felony. Specifically, the rule of lenity instructs that ambiguity 
in a statute should be resolved in favor of lenity. When there are two 
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equally plausible interpretations of a term in a criminal statute, the 
“tie” goes to the defendant. Here, if there is any ambiguity in the 
ACCA regarding whether possession of a short-barreled shotgun is 
a violent crime, petitioner argues that ambiguity should be resolved 
in his favor.

Finally, petitioner argues that the ACCA’s residual clause is 
unconstitutionally vague. Petitioner asserts that for a criminal 
statute to comply with due process requirements, it must be “drafted 
with sufficient clarity that it puts citizens, prosecutors, and courts 
alike on clear notice of what it requires, what it forbids, and the 
consequences of violating it.” Because the ACCA’s residual clause 
is so vaguely worded that lawyers and judges alike struggle to 
determine what crimes constitute violent felonies and which ones 
do not, the statute cannot be saved through reasonable interpretive 
efforts. As a result, petitioner concludes, it should be struck down.

Contrarily, respondent argues that possession of a short-barreled 
shotgun is a violent felony. To begin, respondent claims that the 
“ordinary” case of unlawful possession of a short-barreled shotgun 
is possession in connection with violent crimes or other serious 
offenses. As such, respondent asserts that short-barreled shotguns 
are typically used for unlawful purposes. Further, respondent 
proclaims that individuals who take possession of short-barreled 
shotguns in violation of the law are overwhelmingly likely to intend 
to use the weapons in crime. Based on these assertions, respondent 
concludes that possession of a short-barreled shotgun should be 
considered a violent felony.

Additionally, respondent states that the risks posed by short-barreled 
shotguns are similar to the risks posed by other enumerated 
offenses. Relying on Sykes, respondent points out that the Court 
previously determined arson was a violent felony because it 
demonstrates a lack of concern for the safety of others and creates 
the risk that officers will use force to bring someone within their 
custody. Respondent argues that possession of a short-barreled 
shotgun presents similar risks such as violent confrontations and 
the disregard for the safety of others. Consequently, respondent 
asserts possession of a short-barreled shotgun is a violent felony.

Respondent further argues that possession of a short-barreled 
shotgun in the commission of a crime significantly increases the 
risk that somebody will be seriously hurt or killed. Respondent 
does not contest the interpretation of Sykes set forth by petitioner. 
Instead, respondent argues that possessors of short-barreled 
shotguns are usually committing a crime with the gun or possess 
it during a search of their home or vehicle. As a result, according 
to respondent, the possession of a short-barreled shotgun amplifies 
the risk that someone will be killed or seriously injured. Respondent 
concludes that this heightened risk renders possession of a short-
barreled shotgun substantially similar to the enumerated offenses.

Respondent also argues that the residual clause does not 
categorically exclude possession offenses. To that extent, 
respondent asserts that courts must conduct a practical assessment 
of whether the conduct involved in the state crime typically involves 
a potential risk of violence. To do so, courts must necessarily 
consider the circumstances and behavior that offenders display 
during the commission of that offense. Respondent asserts that 

the ordinary case of possession of a short-barreled shotgun is 
committed in connection to serious offenses; therefore, possession 
of a short-barreled shotgun is similar in risk to the ACCA’s 
enumerated offenses.

Finally, respondent argues that the ACCA’s residual clause is not 
unconstitutionally vague. First, respondent notes that ACCA is 
not void for vagueness because it does not implicate either of 
the vagueness doctrine’s core concerns: advising law-abiding 
citizens about what conduct is criminal and preventing arbitrary 
or discriminatory enforcement by law-enforcement officers, 
prosecutors, or juries. Further, respondent argues that a criminal 
statute should be declared void for vagueness only when it is so 
indeterminate as to have no “ascertainable standard.” Respondent 
claims that a principled application is in place for courts to 
determine what felonies present a serious risk of physical injury to 
other people. And although courts may disagree as to what crimes 
constitute a violent felony under the ACCA which could result 
in a split among the circuits, most crimes will easily be declared 
a violent felony because of the obvious risk they present. Thus, 
respondent concludes that the residual clause of the ACCA is not 
unconstitutionally vague.

SIGNIFICANCE
On its face, this case presents a classic situation where the 
Supreme Court must resolve a split among the circuit courts 
regarding the interpretation of federal law. In this instance, the 
Court will be called upon to decide another case—in a long list of 
cases—interpreting the mandatory minimum sentence provisions 
set forth in the 1984 Armed Career Criminal Act. Whether the Court 
declares possession of a short-barreled shotgun a violent felony will 
have a profound impact on the manner in which individuals are 
sentenced under the ACCA.

But on a deeper level, this case must be viewed in the historical 
context in which it is being decided. This case will be decided in the 
midst of a profound and historical debate regarding the harsh and 
retributive nature of mandatory-minimum sentencing policy and 
practices. Many consider mandatory-minimum sentencing policies 
to contribute to unduly harsh sentences and prison overcrowding. 
Also, some consider mandatory-minimum sentences to vest too 
much discretionary power in federal prosecutors and remove any 
sentencing discretion whatsoever away from the trial judges. 

Tonya Krause-Phelan is a tenured professor at Western Michigan 
University Thomas M. Cooley Law School. Professor Krause-
Phelan teaches Criminal Law, Criminal Procedure, Defending 
Battered Women, Criminal Sentencing, Ethics in Criminal Law, 
and co-teaches the Public Defenders Clinic. She may be reached at 
krausept@cooley.edu or 616.301.6800.
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In March, the Court heard a number of interesting cases. Below we highlight some of the more engaging exchanges between the justices 
and the advocates during Walker v. Texas Division, Sons of Confederate Veterans, Inc. (14-144). Walker asked the Court to determine 

whether Texas can refuse to issue auto license plates honoring the Confederacy. 

Justice Samuel Alito: Suppose Texas erected 500 electronic 
billboards around the State, and on those billboards they posted 
some government messages, wear your seatbelt when you’re 
driving, for example. But then at the bottom people could put a 
message of their choice. Would that be government speech?

Mr. Scott Keller (on behalf of petitioner): Justice Alito, I think the 
portion that the government had final approval authority and sole 
control over, that would be government speech. If the government, 
though, doesn’t have sole control or final approval authority over 
another portion, I think that could be …

Justice Alito: No, the bottom, the government has the same kind 
of approval authority that it has here. It’ll allow people to say 
inoffensive things, but if they say something that’s offensive, then 
they won’t allow that. That would be government speech?

Mr. Keller: It would be government speech under—I think the 
best reading of both Summum and Johanns together is precedent; 
that you have final approval authority when the government isn’t 
abridging other traditional free speech rights. But even if that 
weren’t the test …

Justice Sonia Sotomayor: But, I’m sorry. I don’t understand. 
Almost anything the government does, it has final authority to 
veto. Whether it’s a school or a government website, it always 

retains the authority to say no. The issue is when can it say no 
constitutionally.

 *  *  *  *

Justice Anthony Kennedy: Your position is that if you prevail, a 
license plate can have a racial slur. That’s your position?

Mr. R. James George (on behalf of respondent): Yes. I don’t think 
there’s any consistent decision otherwise, although the State can 
disclaim it, undoubtedly, on the same license plate.

Justice Antonin Scalia: Do you have to put “Taxation Without 
Representation” on your D.C. plate?

Mr. George: That’s my understanding.

Justice Scalia: Or can you ask for a clean plate?

Mr. George: I haven’t—well, I’m not living here, but I believe it is 
required.

Justice Scalia: If somebody objects I guess it’s like, “Live Free Or 
Die,” right?

Mr. George: They can put it—put it on—tape it over. 



PREVIEW of United States Supreme Court Cases 261

M A R R I A G E  E Q U A L I T Y

Does the Fourteenth Amendment Require States to License a Marriage  
Between Two People of the Same Sex and to Recognize a Valid  
Out-of-State Marriage Between Two People of the Same Sex?

CASE AT A GLANCE 
Petitioners challenge laws in four states that define marriage only as between one man and one woman, 
thus prohibiting same-sex marriages within the states and refusing to recognize valid same-sex marriages 
from outside the state. 

Obergefell v. Hodges, Tanco v. Haslam, DeBoer v. Snyder, Bourke v. Beshear
Docket Nos. 14-556, 14-562, 14-571, 14-574

Argument Date: April 28, 2015
From: The Sixth Circuit 

by Steven D. Schwinn
The John Marshall Law School, Chicago, IL

INTRODUCTION
The Fourteenth Amendment prohibits states from denying equal 
protection of the laws and from denying due process before 
depriving individuals of life, liberty, or property. The petitioners 
argue that the states’ bans on marriage equality, and their refusal 
to recognize valid out-of-state same-sex marriages, violate these 
provisions.

ISSUES
Does the Fourteenth Amendment require a state to license a 
marriage between two people of the same sex? 

Does the Fourteenth Amendment require a state to recognize a 
marriage between two people of the same sex when their marriage 
was lawfully licensed and performed out of state?

FACTS
Ohio, Michigan, Kentucky, and Tennessee have long adhered to 
a traditional definition of marriage, as between one man and one 
woman. The legislatures in each of these states relatively recently 
reaffirmed that definition by enacting legislation that defines 
marriage in the state as between one man and one woman. Even 
more recently, the citizens of these states adopted amendments to 
their state constitutions that define marriage as between one man 
and one woman. As a result, these states recognize marriages only 
between one man and one woman. They refuse to grant marriage 
licenses to same-sex couples, and they refuse to recognize valid 
marriages of same-sex couples from out of state.

Unmarried same-sex couples in long-term, committed relationships, 
and individuals and same-sex couples who were validly married in 
other states, lodged two kinds of challenges to state marriage laws 
in Ohio, Michigan, Kentucky, and Tennessee.

First, unmarried same-sex couples challenged these states’ legal 
restrictions on marriage to one man and one woman only (and not 
to two men or to two women). In particular, couples in Michigan, 
Kentucky, and Tennessee challenged the states’ refusal to grant a 
marriage license to a same-sex couple. They argued that the states’ 
bans on same-sex marriage violated the Equal Protection Clause 
and the Due Process Clause of the Fourteenth Amendment.

Second, individuals and same-sex couples who were validly married 
in other states challenged these states’ refusals to recognize their 
valid out-of-state marriages under their state’s legal definition of 
marriage. These individuals and couples argued that a state’s failure 
to recognize a valid marriage also violated the Equal Protection 
Clause and the Due Process Clause of the Fourteenth Amendment.

The district courts in all four states ruled for the plaintiffs. The 
states appealed, and the United States Court of Appeals for the Sixth 
Circuit reversed. This appeal followed.

CASE ANALYSIS
The Fourteenth Amendment prohibits states from denying “equal 
protection of the laws” and from depriving a person of life, liberty, 
or property “without due process of law.” These phrases alone don’t 
tell us very much, however, so we look to the Supreme Court to 
determine their meanings.

As to the Equal Protection Clause, the Court considers state 
discrimination, or “classification,” under one of three different 
levels of scrutiny. At the highest level, when a state treats people 
differently based on a suspect classification, such as race, the 
Court asks whether the state action is narrowly tailored to meet a 
compelling government interest. This is called “strict scrutiny”; it 
almost always means that the Court overturns the state action. At 
the middle tier, when a state treats people differently based on a 
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quasi-suspect classification, such as sex, the Court asks whether 
the state action is substantially related to an important government 
interest. This is called “intermediate scrutiny”; it sometimes 
means that the Court overturns the state action, usually when 
the classification is based only on stereotypes or prejudice or is 
irrelevant to the state’s purpose. At the lowest level, for all other 
state action that discriminates or classifies, the Court asks whether 
the state action is rationally related to any conceivable legitimate 
government interest. This is called “rational basis review”; it almost 
always means that the Court upholds the state action, except when 
the state action lacks any rational basis, or when it is based on pure 
animus.

The Court has not yet determined which level of review to use when 
a state discriminates by sexual orientation. Instead, the Court has 
struck certain classifications by sexual orientation even under 
rational basis review, without deciding whether to apply heightened 
scrutiny. But if the Court decides to apply heightened scrutiny, it 
will look to four factors: the history of discrimination against gays 
and lesbians; the relevance of the sexual orientation to the purpose 
of the state action; the immutability of the characteristic (sexual 
orientation); and political power of gays and lesbians to effect 
change through ordinary political processes. Depending on the 
balance of these factors, the Court will determine a level of scrutiny 
to apply (assuming that the Court engages this question at all). 

The Court has applied these principles to government action 
discriminating by sexual orientation just twice. In the first case, 
Romer v. Evans, 517 U.S. 620 (1996), the Court considered a 
Colorado state constitutional amendment, enacted by a statewide 
referendum, that prohibited any state action, at any level of state 
or local government, from protecting gays and lesbians from 
discrimination. The amendment thus banned state and local anti-
discrimination laws, among other state actions. The Court ruled that 
the amendment singled out gays and lesbians alone and restricted 
their ability to seek antidiscrimination protection available to any 
other group—all without a rational reason. The Court thus struck 
the amendment under rational basis review, without deciding 
whether to apply heightened scrutiny.

In the more recent case, United States v. Windsor, 133 S. Ct. 2675 
(2013), the Court considered the federal Defense of Marriage Act 
(DOMA) and its definition of marriage as only between one man 
and one woman. The Court ruled that the federal government lacked 
a sufficient justification for defining marriage this way, especially 
considering that the regulation of marriage has traditionally 
been within the authority of the states. The Court struck DOMA’s 
definition of marriage, again without deciding whether to apply 
heightened scrutiny. (The Court declined to reach the merits in 
a companion case, Hollingsworth v. Perry, 133 S. Ct. 2652 (2013), 
which involved state law, not federal law, just like Obergefell. The 
Court ruled in Hollingsworth that defenders of the state ban on 
marriage equality lacked standing to bring their appeal.)

Neither Romer nor Windsor necessarily answers the questions 
in this case, however. Romer deals with a different kind of 
discrimination, for a different reason. Thus, while much of the 
reasoning in Romer translates to this case, Romer does not 
necessarily dictate the result. Windsor, too, deals with a different 
kind of discrimination—discrimination by the federal government 

in an area traditionally reserved to the states. The reasoning in 
Windsor relies as much on federalism principles as on equality 
principles, and it’s hard to untangle the two in the Court’s opinion. 
So while some of the reasoning in Windsor applies directly to this 
case, it, too, does not necessarily dictate the result.

The Court also applied equal protection principles to a case 
involving race discrimination in marriage. In Loving v. Virginia, 388 
U.S. 1 (1967), the Court ruled that Virginia’s antimiscegenation law 
violated the Equal Protection Clause. Loving is obviously relevant to 
this case, but Loving involved race discrimination (which has long 
triggered strict scrutiny), not sexual-orientation discrimination (for 
which the Court has yet to designate a level of scrutiny).

As to the Due Process Clause, the Court applies strict scrutiny 
to any state action that violates most fundamental rights. (It 
applies rational basis review to state action that does not violate a 
fundamental right.) In determining whether a right is fundamental, 
the Court asks whether it is deeply rooted in our nation’s history 
and traditions. By that definition, the Court has ruled that 
“marriage” is a fundamental right, but it has not specified a 
particular form or definition of marriage. In particular, it has not 
said whether “same-sex marriage” is a fundamental right. But the 
Court doesn’t necessarily need to say that same-sex marriage is 
a fundamental right in order to conclude that a ban on same-sex 
marriage nevertheless violates the more general fundamental right 
to marry.

The Court applied due process principles involving the privacy 
rights of gays and lesbians most recently in Lawrence v. Texas, 539 
U.S. 558 (2003). In that case, the Court considered a Texas law that 
criminalized intimate sexual conduct by two persons of the same 
sex. The Court ruled that the Due Process Clause protected a right 
to engage in private sexual conduct without state intrusion, and that 
the Texas law served no legitimate state interest. The Court thus 
struck the law even under rational basis review (without applying 
heightened scrutiny).

Finally, as to both equal protection and due process, the Court issued 
an order several decades ago that may play a bit part in this case. 
The Court in Baker v. Nelson, 409 U.S. 810 (1972), wrote a one-line 
order that rejected an appeal of a state supreme court ruling that 
upheld a state’s denial of a marriage license to a same-sex couple. 
The Supreme Court wrote only that the appeal did not raise “a 
substantial federal question.” The Court said nothing about the 
underlying merits. 

The parties frame their arguments on both issues largely around 
these principles. The plaintiffs and the states in each of the 
district court cases filed their own separate briefs, and the federal 
government filed an amicus brief in support of the plaintiffs. While 
the arguments of each party on either side are slightly different, and 
while the arguments on the two issues are slightly different, the 
arguments on each side overlap and complement each other. What 
follows is a brief synthesis of the parties’ arguments on both sides, 
and on both issues.

Those who oppose the state bans and the states’ refusal to recognize 
marriage equality argue that the state laws violate the Equal 
Protection Clause. They argue that discrimination against gays and 
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lesbians should be subject to heightened review because gays and 
lesbians have been (and are) subject to widespread discrimination, 
because sexual orientation is irrelevant to marriage (there is no 
reason why gays and lesbians cannot marry just as well as straight 
people), because sexual orientation is an immutable characteristic, 
and because gays and lesbians lack relative political power to 
change laws through ordinary political processes (as evidenced 
by the states’ bans on marriage equality themselves). Opponents 
also claim that state bans on same-sex marriage and a refusal 
to recognize valid out-of-state ones discriminate based on sex 
(because they permit a person of one sex to marry a person of the 
opposite sex, but not a person of the same sex) and are subject to 
intermediate scrutiny. Opponents argue that these state actions fail 
at any level of heightened review because they are not sufficiently 
tailored to satisfy any state interest. (More on that below.)

Opponents argue that state bans and states’ failure to recognize 
valid out-of-state marriages fail even at rational basis review. 
Opponents concede that the states have articulated several 
state interests to support their laws—preserving and respecting 
democratic processes, caution in moving forward with social 
change, upholding the traditional definition of marriage, preventing 
irresponsible procreation, and promoting optimal parenting 
arrangements—but argue that these justifications are irrational, or 
that the state laws fail to advance them. Moreover, opponents assert 
that the state laws serve only to harm them and their children, 
demean their relationships and families, and demean their dignity. 
Opponents who are already married make even stronger arguments 
against these rationales because they can demonstrate through 
their own experiences that the rationales are not legitimate reasons 
to ban recognition of valid existing marriages. Opponents point to 
Romer and Windsor to support their arguments at rational basis 
review.

Opponents argue next that the states violate the Due Process 
Clause. They argue that the states’ bans on same-sex marriage 
and their refusals to recognize valid out-of-state marriages intrude 
on same-sex couples’ fundamental right to marry, or their right 
to recognition of their existing marriage, and fail to satisfy strict 
scrutiny, or any level of scrutiny. (The states’ reasons for their 
bans are the same for due process purposes as they are for equal 
protection purposes, so these arguments under the Due Process 
Clause are the same as the opponents’ arguments under the Equal 
Protection Clause.)

Finally, opponents argue that the states’ refusals to recognize valid 
out-of-state marriages violate their fundamental right to travel. They 
claim that states’ refusals to recognize their marriages interfere 
with their right to travel from state to state (because they cannot 
carry their marriage with them) and fail to satisfy strict scrutiny, or 
any level of scrutiny. (Again, the states’ reasons for these laws are 
the same as above, so these arguments are the same.) 

The states argue that federalism and democratic principles allow 
them to define marriage in the traditional way and not to recognize 
same-sex marriages from other states. Pointing to Windsor, they say 
that regulation of marriage falls within their sphere of responsibility 
(and not the federal government’s, or the federal courts’, sphere), 
and that they can define marriage as between one man and one 
woman, or refuse to recognize same-sex marriages from other 

states, without federal interference. They say that any other result 
would compel them to adhere to the consensus of other states, even 
if they disagree, thus interfering with their own prerogative to 
define marriage. The states also claim that their laws were enacted 
through valid democratic process, even direct democratic processes 
(as in state constitutional referendums), and that the Court should 
defer to the democratically expressed will of the people in their 
states.

The states argue next that their bans on marriage equality and 
refusals to recognize valid out-of-state same-sex marriages should 
be subject only to rational basis review, with a presumption in favor 
of their laws. They say that discrimination against gays and lesbians 
should not be subject to heightened review under the four factors 
described above. They also say that their laws do not discriminate by 
sex (because they do not prohibit marriage by gays and lesbians, so 
long as they marry someone of the opposite sex), and that they do 
not interfere with the right to travel (because gays and lesbians can 
still travel). Finally, they say that their laws do not interfere with the 
fundamental right to marry because there is no fundamental right to 
same-sex marriage.

The states claim that their laws survive rational basis review, and 
even heightened review. They say that their laws serve legitimate 
purposes in defining and protecting a permanent and exclusive 
union in which two people can have and raise children, respecting 
the parenting contributions of both sexes. They also say that their 
laws allow society to move slowly and carefully toward social change, 
without yet knowing the long-term impact. They claim that their 
laws are not based on animus toward gays and lesbians, but instead 
are based on “biological complementarity” of the sexes. Finally, they 
say that even if their laws do not perfectly serve these interests, they 
are close enough, and the Court should uphold them under rational 
basis review.

SIGNIFICANCE
This case puts front and center before the Court what many describe 
as the civil rights issue of our time: marriage equality. The parties, 
amici, and even the Court all recognize the significance of the case, 
as evidenced by the spate of briefs, parties, and lawyers involved, 
and the extra-long time (two and a half hours total) granted by the 
Court for oral argument.

But while the issue is only just now reaching the Court, marriage 
equality has advanced with remarkable speed through the states. 
In just over 20 years since the Hawaii Supreme Court first 
upheld a right to marriage equality in Baehr v. Miike, 852 P.2d 44 
(1993), (under the state constitution, but later reversed by a state 
constitutional amendment), our nation has moved to marriage 
equality in the vast majority of states. (For a helpful timeline on the 
movement toward marriage equality, check out Freedom to Marry, 
at http://www.freedomtomarry.org/pages/history-and-timeline-
of-marriage.) Today, 37 states plus the District of Columbia now 
recognize marriage equality.

Marriage equality has also moved with remarkable speed through 
the lower courts. Since the Court ruled in Windsor, the vast majority 
of lower courts that have ruled on the issue have struck state bans 
on same-sex marriage. Indeed, the Supreme Court itself seemed to 
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validate that trend, when in October of last year it declined to hear 
appeals by states in rulings striking bans by the Fourth, Seventh, 
and Tenth Circuits. In effect, the Court allowed same-sex marriages 
to move forward in those jurisdictions, making it all the more 
difficult to roll back marriage equality now.

If all this makes marriage equality seem inevitable at the Court, 
there’s even more. The Court’s rulings in Romer, Lawrence, and 
Windsor provide a clear road map for marriage equality here. 
Justice Kennedy, frequently the swing justice in cases like this, 
wrote the majority opinions in all three of those cases. In Windsor, 
he was joined by the Court’s progressive wing and opposed by its 
conservative wing. There is strong reason to believe that the lineup 
in this case will be the same, with a similar result.

If so, one important aspect of the case will be how the Court reasons 
to its result. In particular: Will the Court analyze the state laws at 
rational basis review, under its antianimus doctrine, the way it ruled 
in Romer, Lawrence, and Windsor? Or will it apply heightened review 
based on the states’ discrimination or (less likely) interference with 
a fundamental right? The opponents and the federal government 
(and a host of amici) press for heightened review. If the Court sets 
heightened review for sexual orientation discrimination, it will 
presumably apply to all discrimination by sexual orientation, not 
just marriage laws, and thus represent a significant victory in the 
press for equality for gays and lesbians in all areas of life. But even 
if the Court does not set heightened review, the Court could add 
Obergefell to its Romer-Lawrence-Windsor line, strongly suggesting 
that discrimination by sexual orientation is never rational.

Another important aspect of the case will be whether the Court 
treats the two Questions Presented differently. As described above, 
there may be reasons to do so, based on the ways the state interests 
apply differently to nonmarried and married couples. As between 
the two, the married couples probably have a slightly stronger 
case, if only because they are already married, and can even more 
easily demonstrate that they and their families are harmed by 
state nonrecognition, and that the states lack a rational basis for 
nonrecognition.

All this said, however, the states raise important and contested 
issues of federalism, which were validated in Windsor, and 
democratic decision making. But these arguments—similar to those 
made at an earlier time, in other civil rights struggles—necessarily 
hit a limit when they run up against federal constitutional equal 
protection and due process principles, as our history of federal civil 
rights teaches us. The Court has been clear on this: concerns about 
federalism and democratic decision making do not trump individual 
rights.

One final observation. This case comes to the Court just a month 
after Indiana enacted a state religious freedom law that was widely 
seen as an antigay measure. The backlash to the law was swift and 
strong, and Indiana legislators scrambled to write a “fix” so that the 
law could not be read to create a license to discriminate in the state. 
This episode is just the latest example of how far the politics have 
shifted on issues related to gay rights, even as gays and lesbians are 
still subject to widespread discrimination in all areas of their lives. 

Against this backdrop of legal doctrine, history, and politics, this 
case is almost sure to be a capstone in establishing federal civil 
rights for gays and lesbians. 

Steven D. Schwinn is an associate professor of law at The John 
Marshall Law School and coeditor of the Constitutional Law Prof 
Blog. He specializes in constitutional law and human rights. He can 
be reached at sschwinn@jmls.edu or 312.386.2865.
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(Theodore B. Olson, 202.955.8500) 

PFLAG, Inc. (Andrew J. Davis, 415.625.1050) 

President of the House of Deputies of the Episcopal Church 
and the Episcopal Bishops of Kentucky, Michigan, Ohio and 
Tennessee; General Synod of the United Church of Christ; Jewish 
Theological Seminary; Reconstructionist Rabbinical Association; 
Reconstructionist Rabbinical College and Jewish Reconstructionist 
Communities; Union for Reform Judaism; Unitarian Universalists 
Association; United Synagogue of Conservative Judaism; 
Affirmation; Covenant Network of Presbyterians; Friends for 
Lesbian, Gay, Bisexual, Transgender, and Queer Concerns; 
Methodist Federation for Social Action; More Light Presbyterians; 
Muslims for Progressive Values; the Open and Affirming Coalition 
of the United Church of Christ; Parity; Reconciling Ministries 
Network; Reconciling Works; Lutherans for Full Participation; 
Religious Institute, Inc.; and 1,900 Individual Faith Leaders (Jeffrey 
S. Trachtman, 212.715.9100)

Professors Laurence H. Tribe and Michael C. Dorf (Christopher J. 
Wright, 202.730.1300)

Scholars of the Constitutional Rights of Children (Catherine E. 
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Parents and Friends of Gays & Ex-Gays (Dean R. Broyles, 
760.747.4529)

Protectmarriage.com—Yes on 8 (Andrew P. Pugno, 916.608.3065) 
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Prof. Daniel N. Robinson (David A. Robinson, 203.214.4078)
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Ruth Institute and Dr. Jennifer Roback Morse, Ph.D. (Sharee S. 
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Southern Legal Foundation (Shannon Lee Goessling, 
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Texas Values (Jonathan M. Saenz, 512.478.2220)
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United States Conference of Catholic Bishops (Anthony R. Picarello 
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Wyoming Legislators and Scholars of Full Faith and Credit (Herbert 
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In Support of Neither Party 
Professor W. Burlette Carter (Willieta Burlette Carter, 
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Citizens United for the Individual Freedom to Define Marriage 
(D’Arcy Winston Straub, 303.794.4109)

Eagle Forum Education and Legal Defense Fund (Lawrence J. 
Joseph, 202.355.9452)

General Conference of Seventh-Day Adventists and the Becket 
Fund for Religious Liberty (Eric C. Rassbach, 202.955.0095)

Mae Kuykendall, David Upham, and Michael Worley (Mae 
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D E AT H  P E N A LT Y

Does the Eighth Amendment Prohibit a State from Executing a Person  
with a Three-Drug Protocol That Could Cause Severe Pain and Suffering?  
how Must a Condemned Prisoner Raise a Challenge to Such a Protocol?

CASE AT A GLANCE 
Oklahoma allows for a three-drug protocol for lethal injections in administering its death penalty. The 
first drug, however, does not relieve pain or reliably produce a deep, coma-like unconsciousness, raising 
a substantial risk of pain and suffering from the administration of the second and third drugs. The 
petitioners, prisoners condemned to death, challenge the protocol under the Eighth Amendment; challenge 
the standard that courts must apply in considering a stay of execution; and challenge the lower court’s 
requirement that the prisoners establish the availability of an alternative drug formula.

Glossip v. Gross
Docket No. 14-7955

Argument Date: April 29, 2015
From: The Tenth Circuit 

by Steven D. Schwinn
The John Marshall Law School, Chicago, IL

INTRODUCTION
Just seven years ago, the Supreme Court upheld a three-drug 
protocol including a first drug that, when administered properly, 
produces a deep, coma-like unconsciousness. The Court held that 
the protocol therefore did not create a “substantial” or “objectively 
intolerable” risk of serious harm. The Court also held that a state’s 
refusal to adopt a proposed alternative protocol may violate the 
Eighth Amendment only if the alternative protocol is feasible and 
readily implemented, and if it significantly reduces a substantial 
risk of severe pain. The issues here relate to whether the lower 
courts properly applied these standards with respect to Oklahoma’s 
three-drug protocol.

ISSUES
May a state use a three-drug protocol to execute a condemned 
person where the first drug has no pain relieving properties and 
cannot reliably produce a deep, coma-like unconsciousness, and 
where there is a substantial risk of pain and suffering from the 
administration of the second and third drugs?

Does the Supreme Court’s stay standard apply when states are not 
using a protocol substantially similar to the one the Court reviewed 
in establishing that standard?

Must a condemned prisoner establish the availability of an 
alternative drug formula, even if the state’s lethal-injection protocol, 
as properly administered, would violate the Eighth Amendment?

FACTS
For many years, Oklahoma administered the death penalty using a 
three-drug lethal-injection protocol that included sodium thiopental, 
pancuronium bromide, and potassium chloride. The first drug, 
sodium thiopental, is a fast-acting barbiturate sedative that is 
designed to induce a deep, coma-like state of unconsciousness 
in the condemned. The second drug, pancuronium bromide, 
is a paralytic agent that is designed to inhibit all muscular-
skeletal movements, thus paralyzing the diaphragm and stopping 
respiration. The third drug, potassium chloride, interferes with the 
electrical signals that stimulate heart contractions and thus induces 
cardiac arrest.

Since 2010, however, Oklahoma has been unable to obtain the first 
drug, sodium thiopental, for use in executions. Oklahoma used an 
alternative barbiturate, pentobarbital, for a brief period, but that 
drug, too, became unavailable for use in executions. (Oklahoma 
was not alone. Other states that used sodium thiopental in 
executions also saw their sources dry up. Those states, too, turned 
to pentobarbital or a similar barbiturate capable of producing a deep 
coma. But soon enough, the sources for pentobarbital also dried up.)

So in early 2014, Oklahoma substituted midazolam hydrochloride 
(midazolam) for sodium thiopental and pentobarbital as the 
first drug in its protocol. (Oklahoma retained pancuronium 
bromide and potassium chloride as the second and third drugs, 
respectively.) Midazolam is a sedative in the benzodiazepine 
family of drugs. Midazolam and other benzodiazepines are 
prescribed to treat anxiety disorders and insomnia, to reduce 
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anxiety before general anesthesia, and for conscious sedation 
in minor outpatient procedures. Unlike barbiturates, midazolam 
does not reliably produce a deep, coma-like state that would render 
a person insensate to severe pain; and it is not used as the sole 
drug to maintain general anesthesia during a painful procedure. 
(There is some dispute on this point. The state’s expert testified 
at trial that 500 milligrams would induce and maintain coma-
like unconsciousness between its administration and death. The 
petitioners, however, take issue with the expert’s methodology, 
as described more below.) Indeed, studies show that although 
midazolam can cause unconsciousness, a person on midazolam can 
be “jolted into consciousness” by the infliction of pain. (Midazolam 
itself does not reduce or relieve pain.) Moreover, midazolam has 
a “ceiling effect.” This means that beyond a certain dosage, an 
additional increase in dosage does not produce a corresponding 
increase in effect. 

Oklahoma first used midazolam on April 29, 2014, in its execution 
of Clayton Lockett. The state administered 100 milligrams of 
midazolam, and Lockett was declared unconscious seven minutes 
later. But during the administration of the second and third drugs, 
Lockett awoke. He writhed in the gurney, bucked his head, and said, 
“This shit is fucking with my mind,” “Something is wrong,” and 
“The drugs aren’t working.” Lockett died 24 minutes later. While a 
subsequent investigation found that a catheter failure caused the 
drugs to infiltrate Lockett’s tissue instead of directly entering his 
bloodstream (as they should have), this would not have significantly 
impacted midazolam’s effectiveness, because it has a rapid 
absorption rate even when not administered intravenously. 

Lockett’s experience was not unique. Ohio and Arizona both 
used a mixture of midazolam and hydromorphone in executions 
with similar results. In January 2014, Ohio used 10 milligrams of 
midazolam and 40 milligrams of hydromorphone to execute Dennis 
McGuire. McGuire gasped for nearly ten minutes before his death. 
In July 2014, Arizona used more of each drug, 750 milligrams of 
each, to execute Joseph Wood. Wood gasped for nearly two hours 
before dying.

After its investigation into Lockett’s execution, Oklahoma adopted 
a new execution protocol, effective September 30, 2014. The 
new protocol gives the director of Oklahoma’s Department of 
Corrections sole discretion to select among four alternative drugs 
or drug combinations to be used in lethal injection executions. The 
first alternative calls for the administration of 5,000 milligrams 
of pentobarbital in a one-drug procedure. The second alternative 
provides for the administration of 5,000 milligrams of sodium 
pentothal in a one-drug procedure. The third alternative calls 
for the administration of 500 milligrams of midazolam and 500 
milligrams of hydromorphone. The fourth alternative calls for the 
administration of 500 milligrams of midazolam, 100 milligrams 
of vecuronium bromide, and 240 milliequivalents of potassium 
chloride. The new protocol requires the director to inform the 
condemned of his or her decision in writing ten calendar days 
before the scheduled execution.

Richard Glossip and other death-row prisoners, including Charles 
Warner, sued Oklahoma and moved for a preliminary injunction to 
stop the state from carrying out executions in an unconstitutional 

manner, including through the use of midazolam in a three-drug 
protocol. The district court denied relief. The United States Court of 
Appeals for the Tenth Circuit affirmed. 

On January 13, 2015, petitioners filed a petition for writ of certiorari 
to the Supreme Court along with an application to stay their 
scheduled executions. On January 15, 2015, the Court denied the 
stay application. Justice Sotomayor, joined by Justices Ginsburg, 
Breyer, and Kagan, dissented. 

That same evening, Oklahoma used its fourth alternative drug 
combination, which includes midazolam as the first of three 
drugs, to execute Charles Warner. (This combination is the same 
combination that the state used to execute Lockett, but with a 
much higher dose of midazolam.) After Warner was injected with 
midazolam, but before he was sedated past the point of speech, his 
last words were reported as “my body is on fire.”

A week later, on January 23, 2015, the Court agreed to hear the 
appeal. The state then applied for a stay of execution for the 
remaining three petitioners, asking the Court to stay the executions 
“until final disposition in Oklahoma’s favor … or, alternatively, until 
[the state] has in its possession a viable alternative to midazolam 
for use in its executions.” The Court granted the stay on January 
28, 2015, ordering that the state’s “executions using midazolam are 
stayed pending final disposition of this case.” 

CASE ANALYSIS
The Supreme Court upheld a three-drug protocol like Oklahoma’s old 
protocol, including sodium thiopental as the first drug, seven years 
ago in Baze v. Rees, 553 U.S 35 (2008). In that case, the challengers 
conceded that an execution under the protocol would be humane 
and constitutional if performed correctly. But they argued that there 
was a significant risk that the procedures would not be performed 
correctly. In particular, they claimed that the sodium thiopental 
would not be properly administered to achieve its intended effect, 
thus resulting in severe pain upon the administration of the second 
and third drugs. The challengers argued that a different protocol—a 
one-drug protocol using a single dose of sodium thiopental or 
another barbiturate—would solve this problem.

The Court rejected this argument. A plurality of the Court ruled 
that the challengers failed to show that the three-drug protocol 
would create a “substantial risk of serious harm,” an “objectively 
intolerable risk of harm” that would prevent prison officials from 
pleading that they were “subjectively blameless for purposes of the 
Eighth Amendment.” The plurality also held that the challengers 
failed to show that their proposed alternative effectively addressed a 
“substantial risk of serious harm.” The plurality wrote,

To qualify, the alternative procedure must be feasible, 
readily implemented, and in fact significantly reduce a 
substantial risk of severe pain. If a State refuses to adopt 
such an alternative in the face of these documented 
advantages, without a legitimate penological justification 
for adhering to its current method of execution, then a 
State’s refusal to change its method can be viewed as 
“cruel and unusual” under the Eighth Amendment.
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The Court in Baze thus articulated the standard for an Eighth 
Amendment violation. It also set a standard for when a condemned 
prisoner challenges the administration of a protocol and suggests an 
alternative.

But this case is different from Baze for two reasons. First, the 
first drug in Oklahoma’s protocol is midazolam, a sedative, and 
not sodium thiopental or another barbiturate. As a result, this 
case raises a new question: whether a lethal injection protocol 
that includes midazolam as the first drug violates the Eighth 
Amendment. Next, Glossip and the other challengers (together, 
Glossip) do not merely take on the administration of the protocol; 
they challenge the protocol itself. In particular, Glossip does not 
concede (as the Baze challengers did) that the protocol, if properly 
administered, is constitutional. Instead, Glossip challenges 
the protocol itself (even if properly administered). Given these 
differences, this case asks whether and how the courts should apply 
the Baze standards to challenges that are meaningfully different 
from those in Baze itself.

Glossip argues first that Oklahoma’s use of midazolam violates the 
Eighth Amendment because it creates a “substantial risk of serious 
harm” or an “objectively intolerable risk of harm” in violation 
of Baze. Glossip says that unlike properly administered sodium 
thiopental, midazolam does not reliably induce a deep, coma-like 
unconsciousness that would render a person insensate to pain, 
and that, indeed, clinical studies show that when midazolam was 
used in surgery, patients felt pain. Moreover, he claims that there 
is no substantial practice among the states of using midazolam for 
lethal injections (again, in contrast to the widespread use of sodium 
thiopental, at least when it was available). Glossip says that only 
four states have used midazolam in an execution, and only two have 
used it as anesthesia. 

Glossip contends that the lower court’s decision to credit the state’s 
expert that a 500-milligram dose of midazolam would induce a deep 
unconsciousness was clear error. Glossip claims that the expert 
supported his opinion with only undisclosed or unreliable sources 
and mathematical error, and that the expert’s supposition about how 
the drug works “has no acceptance in the scientific community.” 
Instead, Glossip says that midazolam’s properties, including its 
ceiling effect, mean that it cannot reliably induce a deep, coma-like 
unconsciousness. 

On the second issue, Glossip argues that the Tenth Circuit erred in 
setting a higher standard for a stay of execution than the one set 
by the plurality’s decision in Baze. Glossip says that the traditional 
standard for obtaining a stay requires, among other things, “a 
significant possibility of success on the merits.” Hill v. McDonough, 
547 U.S. 573 (2006). He says that the Baze plurality did not modify 
or overrule that standard. Yet he claims that the Tenth Circuit and 
other courts have construed Baze to set a new and higher standard, 
one that all but forecloses a stay. He contends that this is wrong. 
Glossip claims that, if anything, a higher standard should apply 
only to cases like Baze, where a death-row prisoner challenges a 
concededly valid method of execution but seeks to show a step that 
“the State could take as a failsafe for other, independently adequate 
measures.” But where, as here, a person lodges a claim that the 
state’s method itself violates the Eighth Amendment, Glossip 
contends that the traditional stay standard should apply.

Finally, on the third issue, Glossip argues that the Tenth Circuit 
also erred in requiring the petitioners to propose a commercially 
available alternative drug for their executions. Glossip claims that 
the Eighth Amendment prohibits certain punishments, independent 
of whether market forces prevent a state from adopting its preferred 
alternative. Glossip says that Hill supports this principle, and 
Baze did not overrule it. Glossip writes, “The vitality of a core 
constitutional guarantee does not vary with the marketing decisions 
or supply constraints of private corporations.”

Oklahoma argues first that the Court should dismiss the appeal as 
improvidently granted. The state says that Glossip is challenging the 
lower courts’ fact-finding, and that the fact-finding at issue was not 
even necessary to the courts’ judgments. Oklahoma claims that this 
kind of fact-based dispute is ill-suited to Supreme Court review. 

Oklahoma argues next that its use of midazolam does not create 
a “substantial risk of serious harm.” The state says, contrary to 
Glossip’s assertion, a 500-milligram dose of midazolam can induce a 
deep, coma-like unconsciousness. Indeed, the state claims that the 
record evidence indicates that a large dose of midazolam produces 
unconsciousness sufficiently deep to render a person insensate “to 
even extremely painful stimuli.” Oklahoma says that midazolam’s 
lack of analgesic properties is irrelevant because it induces deep 
unconsciousness. It claims that the risk of paradoxical reactions is 
extremely low. And it contends that any ceiling effect has not been 
sufficiently established. Oklahoma also claims that its other “robust 
procedural safeguards” “will eliminate” the risk of severe pain.

Oklahoma argues that the district court did not err in admitting the 
opinions of its expert. The state says that Glossip’s challenges to the 
expert’s methodology lack merit and that the district court properly 
relied on the expert’s testimony. Oklahoma claims that the Tenth 
Circuit gave Glossip “every benefit of the doubt” and still ruled that 
none of Glossip’s challenges undermined the scientific reliability of 
the state’s evidence at trial.

Oklahoma argues on the second issue that the Tenth Circuit 
properly applied the standard that Glossip seeks here. Oklahoma 
says that the Tenth Circuit explicitly applied the proper standard 
for a preliminary injunction, and that the Supreme Court cannot 
assume that the Tenth Circuit applied a higher standard without 
saying so. Moreover, the state claims that the district court 
ruled that Glossip failed to meet the burden under an even more 
relaxed standard. And Oklahoma contends that in any event the 
Baze standard should apply to Glossip’s claim. The state says that 
the Baze plurality was clear when it wrote, “A stay of execution 
may not be granted on grounds such as those asserted here 
unless the condemned prisoner establishes that the State’s lethal 
injection protocol creates a demonstrated risk of severe pain * * * 
[that] is substantial when compared to the known and available 
alternatives.”

Finally, on the third issue, Oklahoma argues that Glossip did not 
show that an alternative execution method is available that will 
substantially lower the risk of severe pain, which Oklahoma says 
is the Tenth Circuit’s alternative (not principal) holding. The state 
says that the Baze plurality’s requirement that a challenger identify 
an alternative was a “broadly applicable standard” designed to 
provide adequate guidance in method-of-execution cases. Oklahoma 
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claims that all courts of appeals so far have applied Baze this 
(broader) way. The state says that this makes sense: Because the 
death penalty is constitutional (even if some pain results), any 
challenge to a method of execution that fails to identify a feasible 
alternative method that would result in substantially less pain 
amounts to a challenge to the death penalty itself. And this, the state 
claims, is already foreclosed by the Constitution.

SIGNIFICANCE
Thirty-two states plus the federal government currently have a death 
penalty. All of these jurisdictions use lethal injection as the primary 
method of execution, but many have a backup (electrocution, 
gas chamber, and even hanging and firing squad) in case lethal 
injection drugs become unavailable. (Check out deathpenaltyinfo.
org for more information on state-by-state approaches to the death 
penalty.) 

States started using lethal injection in the 1980s as a more humane 
method of execution, theoretically free of unnecessary pain, in 
reaction to the risks associated with other methods of execution. 
When states first adopted lethal injection, the vast majority left 
their statutes purposefully vague on the procedure and delegated 
the development of a protocol to prison officials. Historically, most 
states and the federal government used a three-drug protocol like 
Oklahoma’s earlier protocol, which included sodium thiopental or 
another barbiturate as the first drug. (For an excellent and critical 
history, check out the amicus curiae brief filed by The Louis Stein 
Center for Law and Ethics at Fordham University School of Law. 
Amicus argues, like Glossip, that states developed and modified 
their drug protocols not with the kind of medical or scientific rigor 
that we might expect, but in reaction to court decisions and out of 
expedience.) 

But in the seven years since Baze came down, states have moved 
away from the original three-drug protocol. This is at least in part 
because states’ sources for sodium thiopental and alternative 
barbiturates for use in executions have largely dried up, as 
international drug suppliers have refused to sell drugs for use in 
executions. As a result, some states have turned to compounding 
pharmacies to obtain lethal drugs, others have altered their 
protocols, and yet others have authorized alternative methods of 
execution when lethal drugs are not available. (For example, Utah’s 
governor signed a bill on March 23, 2015, allowing the use of firing 
squads in executions if the state is unable to obtain lethal injection 
drugs.) 

Against this backdrop, Glossip is important because it will give 
states additional guidance on when a particular drug protocol 
violates the Eighth Amendment, and what challengers must show to 
prove it. 

If Baze is any indication (and, indeed, if the complicated route to 
the Court in Glossip is any indication), the Court is deeply divided 
on how to evaluate these claims. While the Court upheld the protocol 
in Baze by a 7-2 vote, the case produced seven different opinions. 
Since Baze came down, Justice Sotomayor replaced Justice Souter 
(who dissented in Baze), and Justice Kagan replaced Justice 

Stevens (who wrote a separate concurrence arguing that the death 
penalty is unconstitutional but ultimately deferring to precedents). 
While these changes may not alter the head count in this case, they 
may add yet another dimension to the reasoning.

Just to be clear: This case does not test the constitutionality of 
the death penalty itself, but instead tests the constitutionality of a 
particular drug protocol in administering the death penalty. It also 
tests the standards by which courts should evaluate challenges to a 
particular method of execution. 

But as states continue to have problems obtaining sodium 
thiopental and similar barbiturates, and as they therefore 
increasingly look to alternative drug protocols and other methods of 
execution, these standards will become increasingly important in 
death penalty challenges. In this way, even though Glossip does not 
test the death penalty itself, the Court’s ruling will, as a practical 
matter, put a heavy thumb on the scale either for or against the 
death penalty.

Steven D. Schwinn is an associate professor of law at The John 
Marshall Law School and coeditor of the Constitutional Law Prof 
Blog. He specializes in constitutional law and human rights. He can 
be reached at sschwinn@jmls.edu or 312.386.2865.
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C I V I L  R I G H T S

What Factual Showing Must a Pretrial Detainee Make  
to Prevail on an Excessive Force Claim?

CASE AT A GLANCE 
Petitioner, a pretrial detainee, alleges that jail officers used excessive force in violation of the Fourteenth 
Amendment by restraining and tasering him. The Seventh Circuit approved jury instructions that required 
a finding that the defendants’ use of force was both subjectively reckless and objectively unreasonable. 
The Supreme Court will resolve a circuit split regarding whether excessive force in this context is a purely 
objective inquiry or whether it also requires a finding as to the officer’s subjective intent.

Kingsley v. Hendrickson
Docket No. 14-6368

Argument Date: April 27, 2015
From: The Seventh Circuit 

by Jennifer Mason McAward
Notre Dame Law School, Notre Dame, IN

ISSUE
Are the requirements of a 42 U.S.C. § 1983 excessive force claim 
brought by a plaintiff who was a pretrial detainee at the time of 
the incident satisfied by a showing that the state actor deliberately 
used force against the pretrial detainee and the use of force was 
objectively unreasonable?

FACTS
At the time of the incident in question, petitioner Michael Kingsley 
was a pretrial detainee at a county jail in Wisconsin. In the course 
of removing petitioner from his cell after a minor disciplinary 
infraction, the two respondents—both officers at the jail—
restrained and tasered petitioner, causing extreme pain.

Petitioner filed a § 1983 action alleging, among other things, that 
respondents used excessive force against him. Ultimately the 
excessive force claim was tried before a jury. The district court 
instructed the jury that the plaintiff had to prove several elements 
by a preponderance of the evidence, including that “Defendants’ use 
of force was unreasonable in light of the facts and circumstances 
at the time,” and that “Defendants knew that using force presented 
a risk of harm to the plaintiff, but they recklessly disregarded 
plaintiff’s safety by failing to take reasonable measures to minimize 
the risk of harm to plaintiff.” The jury returned a verdict for the 
defendants and the district court entered judgment dismissing  
the case.

On appeal, a divided Seventh Circuit panel affirmed and approved 
the jury instructions on excessive force. Citing Bell v. Wolfish, 441 
U.S. 520 (1979), the court stated that the Fourteenth Amendment’s 
Due Process Clause governs petitioner’s claim as a pretrial 
detainee, whereas the Fourth Amendment governs excessive force 

claims by arrestees and the Eighth Amendment governs such claims 
by sentenced prisoners. While the Fourth Amendment standard for 
excessive force focuses solely on the objective reasonableness of 
the officer’s actions, the Eighth Amendment standard requires a 
showing of the officer’s subjective intent to punish. The Seventh 
Circuit said that the protection afforded by the Due Process Clause 
to pretrial detainees is broader than that afforded under the Eighth 
Amendment, but that the due process inquiry in such cases does 
require reference to the officer’s subjective intent as well as the 
objective reasonableness of the conduct. Grounding this rule in its 
own circuit precedent, the Seventh Circuit held that for a pretrial 
detainee to prove excessive force, he must prove that the officer’s 
conduct was both reckless and objectively unreasonable. The 
court rejected the suggestion that the only “intent” requirement 
applicable in Fourteenth Amendment cases is the general 
requirement of intentional rather than negligent acts, finding that 
position foreclosed by circuit precedent.

Judge Hamilton dissented. He agreed that pretrial detainees are 
protected from excessive force by the Due Process Clause, but noted 
that the Supreme Court has explicitly left open the question of what 
standard should apply in such cases. See Graham v. Connor, 490 
U.S. 386 (1989). Indeed, he pointed to a long-standing circuit split 
on this issue where at least one court of appeals has applied the 
Fourth Amendment’s objective standard, see, e.g., Gibson v. County 
of Washoe, 290 F.3d 1175 (9th Cir. 2002), while others have applied 
the Eighth Amendment’s subjective standard, see, e.g., Bozeman 
v. Orum, 422 F.3d 1265 (11th Cir. 2005); Fuentes v. Wagner, 206 
F.3d 335 (3d Cir. 2000). Judge Hamilton argued that the Seventh 
Circuit’s own precedent was itself unclear and urged the Seventh 
Circuit and/or the Supreme Court “to bring greater clarity to this 
question for the sake of both detainees and law enforcement and 
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correctional personnel.” Judge Hamilton argued for a rule that the 
“intentional use of objectively unreasonable force against [pretrial 
detainees] amounts to punishment without due process of law and 
violates the Constitution.” In support of this rule, he noted that 
pretrial detainees are still cloaked in the presumption of innocence 
and thus may not be punished. Moreover, he pointed out that “a 
pretrial detainee may remain in jail for weeks or even months 
simply because he cannot afford the premium for the presumptive 
bond set in his case.” Thus, “there is no apparent reason why a 
state’s unilateral decision to house pretrial detainees with convicted 
prisoners—for financial or other institutional reasons—should 
have the effect of reducing the constitutional protections of pretrial 
detainees who are still presumed innocent.”

The Seventh Circuit denied the petition for rehearing en banc. The 
Supreme Court granted certiorari on January 16, 2015.

CASE ANALYSIS
In Bell v. Wolfish, the Court held that the Due Process Clause 
governs challenges to a pretrial detainee’s conditions of 
confinement and stated that “the proper inquiry is whether those 
conditions amount to punishment of the detainee.” A court must 
decide whether a particular condition or disability “is imposed for 
the purpose of punishment” or whether it is instead “reasonably 
related to a legitimate governmental objective.”

In Graham v. Connor, the Supreme Court rejected the “notion that 
all excessive force claims brought under § 1983 are governed by 
a single generic standard.” The Fourth Amendment governs force 
used in an arrest or investigatory stop of a free person and prohibits 
the use of objectively unreasonable force. The Eighth Amendment 
governs force used against convicted prisoners and requires an 
inquiry focused on the official’s subjective intent in using force 
(i.e., did the officer act in good faith or “maliciously and sadistically 
for the very purpose of causing harm”). (citing Whitley v. Albers, 
475 U.S. 312 (1986)). With respect to pretrial detainees, the Court 
stated that “[i]t is clear … that the Due Process Clause protects 
a pretrial detainee from the use of excessive force that amounts 
to punishment,” (citing Bell v. Wolfish), but reserved the question 
whether the Fourth Amendment continues to provide pretrial 
detainees “with protection against the deliberate use of excessive 
physical force.”

For the most part, petitioner and respondents agree that the Due 
Process Clause governs an excessive force claim by a pretrial 
detainee. Their principal debate concerns how to read Bell. 
Petitioner argues that Bell holds that a pretrial detainee can 
establish a due process violation by demonstrating that a deliberate 
use of force either was motivated by an intent to punish or was not 
reasonably related to a legitimate governmental objective. The latter 
inquiry, in petitioner’s view, does not require proof that the officer 
acted with a particular mental state like malice or recklessness. 
Moreover, petitioner argues, the latter inquiry is coextensive 
with the objective Fourth Amendment analysis developed in 
Graham. Petitioner argues that this standard would be easy to 
implement because many jail officials already are trained not to 
use objectively unreasonable force. Indeed, a manual for Wisconsin 
jail and detention officers produced by the Wisconsin Department 
of Justice that presumably applied to the jail at which petitioner 

was held instructs officers that “the Fourth Amendment ‘objective 
reasonableness’ standard” governs all uses of force. Petitioner 
argues that applying an objective test in cases involving pretrial 
detainees will provide state officers with substantial leeway and at 
the same time recognize that these detainees have not yet been 
convicted of any crime.

Respondents reject the contention that there is any meaningful 
distinction between pretrial detainees and criminal convicts for 
purposes of determining the contours of their constitutional rights. 
Rather, the critical distinction is that of “[l]awful incarceration 
[which] brings about the necessary withdrawal or limitation of 
many privileges and rights.” Pell v. Procunier, 417 U.S. 817 (1974). 
Thus, in respondents’ view, the Eighth Amendment standard for 
excessive force against postconviction detainees, which requires 
proof that force was applied in a good-faith effort to maintain or 
restore discipline, or maliciously and sadistically to cause harm, see 
Hudson v. McMillian, 503 U.S. 1 (1992), applies in equal measure to 
due process claims raised by pretrial detainees. Indeed, respondents 
point out, the Court derived this standard from a Second Circuit 
opinion concerning an excessive force claim by a pretrial detainee. 
See Johnson v. Glick, 481 F.2d 1028 (2d Cir. 1973). 

Respondents view Bell as entirely consistent with this position. 
Respondents state that Bell holds that due process requires that a 
“pretrial detainee not be punished,” and that punishment requires 
subjective intent to punish. Respondents interpret Bell’s critical 
line—that requires courts to assess whether a “disability is imposed 
for the purpose of punishment or whether it is but an incident of 
some other legitimate governmental purpose”—in a very different 
light than petitioner. According to respondents, the next line in 
Bell clarifies that intent to punish is the key: “[I]f a restriction or 
condition is not reasonably related to a legitimate goal … a court 
permissibly may infer that the purpose of the governmental action 
is punishment.” Thus, Bell requires a detainee either to show an 
expressed intent to punish or to establish that such intent may be 
inferred because the action in question is not reasonably related 
to a legitimate government objective. Respondents claim that the 
requisite intent should be malice, as in the Eighth Amendment 
context, or, in the alternative, recklessness.

Respondents argue that requiring pretrial detainees to prove 
subjective intent as part of an excessive force claim is a sound rule. 
Unlike free individuals, who rarely interact with law enforcement, 
incarcerated individuals (whether pretrial or posttrial) have 
countless opportunities for friction with corrections officials as well 
as substantial time to contemplate potential litigation. A subjective 
intent requirement will protect officials—particularly those who act 
in good faith—from a flood of excessive force claims. An objective 
standard would require a level of judicial review that would be 
inconsistent with the deference the Court has said must apply in all 
cases pertaining to prison policies and practices.

While the primary focus of petitioner’s argument is the 
requirements of the Due Process Clause, he also suggests at the 
end of his brief that the question reserved in Graham—whether 
the Fourth Amendment’s protections extend to pretrial detainees—
should be answered in the affirmative. Petitioner argues that any 
use of force against a pretrial detainee constitutes a new seizure 
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which should be evaluated under the objective standard of the 
Fourth Amendment. Respondents argue that petitioner has forfeited 
this argument because this is the first time he has raised it, and 
that in any event, it is unsupported by any precedent.

SIGNIFICANCE
In large part, this is a case simply in need of a rule. The Court 
noted the ambiguity surrounding excessive force claims brought 
by pretrial detainees in a footnote in Graham v. Connor, and the 
courts of appeals have been split regarding the applicable standard 
for more than a decade. Thus, whatever standard the Court 
chooses, it will be serving a valuable role in resolving long-standing 
uncertainty.

The unique status and demographics of pretrial detainees, however, 
form an interesting backdrop for this case. In recent years, more 
than 60 percent of the inmates in county and city jails have been 
pretrial detainees. This population is largely nonviolent and 
indigent, unable to afford bail while awaiting trial. At the same time, 
many local jails are rife with officer-on-detainee violence. Widely 
accepted best practices for training and discipline of corrections 
officers, as well as model use-of-force policies, focus on objective 
standards rather than subjective intentions as guides for officers to 
evaluate the appropriate use of force.

The question is whether these realities will impact the Court in 
fashioning the constitutional rule applicable to excessive force 
claims brought by pretrial detainees. On the one hand, the Court 
has already held that pretrial detainees are a distinct subcategory 
of the incarcerated population, and that their treatment is governed 
by the Due Process Clause. This unique status might suggest that 
respondents’ principal argument—that the same standard used 
in excessive force cases brought by convicted inmates should 
apply here—should fail. On the other hand, the Court has, time 
and again, emphasized the need for judicial deference to prison 
policies and practices. This might suggest that petitioner’s principal 
argument—that the same standard used in excessive force cases 
brought by free citizens should apply here—should also fail. The 
Court may be tempted to chart a middle course (as the Seventh 
Circuit did) and to approve the jury instructions given in this case, 
which required a showing of reckless intent but not actual malice. 

Jennifer Mason McAward is an associate professor of law at  
Notre Dame Law School. She can be reached at mason.1@nd.edu  
or 574.631.7528.
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In March, the Court heard a number of interesting cases. Below we highlight some of the more engaging exchanges between the justices 
and the advocates during San Francisco v. Sheehan (13-1412). Sheehan asked the Court to consider whether officers have to take into 

consideration and accommodate an armed and violent suspect’s mental illness and her foreseeable resistance to arrest before engaging her.

Ms. Christine Van Aken: Thank you, Mr. Chief Justice, and may it 
please the Court:

Justice Antonin Scalia: Ms. Van Aken, before you go any further.

(Laughter.)

Ms. Van Aken: Yes, Justice Scalia.

Justice Scalia: Your petition for writ of certiorari, and it was a 
petition that had your name on it, said on the reasons for granting 
the petition, this Court should resolve whether and how the 
Americans with Disabilities Act applies to arrests of armed and 
violent suspects who are disabled. The circuits are in conflict on 
this question. The question presented is recurring and important, 
and Title II of the ADA does not require accommodations for armed 
and violent suspects who are disabled, and that’s the issue on 
which there is a circuit conflict. I now look at the Table of Contents 
of your petition. This argument is not made in the petition at all. 
You concede that Title II does apply even to the arrest of armed 
and dangerous suspects. You just say in this case, “Modification 
to Sheehan’s arrest would not have eliminated the significant risk 
she posed.” There’s a technical word for this. It’s called bait-and-
switch. We might well not have granted this petition had you not 
listed those reasons. Are we supposed to appoint somebody else 
to argue the point that you asked us to resolve in your petition for 
certiorari?

Ms. Van Aken: With respect, Justice Scalia, San Francisco asked 
you to resolve the question of whether and how the ADA applies 
to the arrest of an armed and violent individual, and the answer to 
that question is it only applies where the significant threat that the 
individual poses has been eliminated. 

Justice Scalia: That’s not what your—that’s not what your 
petition said. 

 *  *  *  *

Justice Samuel Alito: I’m still not entirely satisfied with your 
answer about discrimination. We have to answer that question 
before we get to the arguments that you make and that the 
United States makes based on regulations that have been issued 
pursuant to the statute. If discrimination means what it means 

in ordinary parlance, which means treating people differently, 
then there would be no basis for those regulations. But nobody’s 
briefed this other issue, this threshold issue. Now, maybe you’re 
right. But it hadn’t been briefed.

Ms. Van Aken: Well, I think discrimination includes the failure 
to make an accommodation where it’s reasonable to do so, 
and I base that on the findings, as I mentioned. I base that on 
the regulations, which this Court said in Bragdon were entitled 
to deference, at least in the public accommodations context. 
Congress has recognized the reasonable accommodation duty in 
42 U.S.C. 12206, which was subsequently enacted but mentions 
accommodations. And I also think it sort of follows from this 
context. The public service here is providing an injury-free arrest 
to the extent possible. 

 *  *  *  *

Chief Justice John Roberts: So what if you were giving the two-
sentence guidance in the education course to the police about 
what to do in a situation where they confront somebody who is 
mentally unstable, what would you tell them to do?

Mr. Leonard Feldman: If the direct threat defense is not satisfied, 
then you must accommodate that individual’s disability.

Chief Justice Roberts: Well, that doesn’t give—I mean, that 
throws a lot of legal terms at them. I mean, in terms of their actual 
on-the-ground guidance, can you do better than saying you must 
accommodate the disability?

Mr. Feldman: Well, they’re trained in accommodation techniques, 
so I don’t think that’s really the issue. There’s no dispute that 
the way to interact with mentally disabled individuals is through 
communication and time. Police officers know that, and they’re 
trained that way. I think the difficulty that the Solicitor General 
and the Petitioners are identifying is that these are difficult 
circumstances and potentially dangerous. But that’s what the 
direct threat defense governs. And to put English onto the direct 
threat defense, the police officers have to be asking themselves, 
as I think they already do under Graham v. Connor, is there an 
immediate threat to the public, and is that a threat that we can 
eliminate somehow? 
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